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TUESDAY, JANUARY 22, 1952 


House or REPRESENTATIVES. 
SUBCOMMITTEE ON ADMINISTRATION OF THE INTERNAL 
Revenvusé Laws or rHeE COMMITTEE ON Ways AND MEANS, 
Washington, D.C. 


The subcommittee met, pursuant to notice, at 9:30 a. m., in the main 
hearing room of the Committee on Ways and Means, New House 
Office Building, Hon. Cecil R. King. chairman of the subcommittee, 
presiding. 

Present : Representatives Doughton (chairman), King (chairman 
of the subeommittee)., Keog@h, Curtis, and By rnes. 

Present also: Adrian W. DeW ind, chief counsel to the subcom- 
mittee: Keith Linden, administrative assistant to Representative 
King: Stanley S. Surrey, special counsel. 

Chairman Krve. At the hearings we open today, this subcommittee 
is turning its attention to one of the corrective phases of its work. 
No more important hearings have yet been undertaken by us than 
these. As the direct result, I believe. of the investigative hearings 
that have been held since the subcommittee was created, there is today 
more public awareness of and interest in the internal revenue service 
than has existed for many years. In this atmosphere of aroused public 
opinion there is as great an incentive toward, and opportunity for, 
basic reform of our taxing system as has ever existed. The Nation 
wide agreement upon the need for the creation of what the President 
has described as a “blue ribbon” career service must not go ignored. 
The response to it must be a real drive to improve our tax-collecting 
methods at all levels. 

Seven general topics will occupy our attention this week. They 
include: 

1. Recommendations for the removal of collectors of internal rev 
enue and other officials connected with tax administration from polities 
and bringing their appointments under the career service. 

? The streamlining of the offices and agencies administering the 
revenue laws and the reallocation of functions among such agencies 
and offices along the most practical and efficient lines. 

3. The strengthening of the field organizations of such agencies and 
offices and analyzing the proper distribution of function between the 
field and central organizations. 

t. The strengthening of self-policing methods in the Bureau of 
Internal Revenue. 

5. Changes in the administrative methods for dealing with criminal 
tax-fraud cases. 
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6. Abandonment or revision of the so-called health policies of the 
Bureau of Internal Revenue and the Department of Justice in tax- 
fraud cases. 

7. Abandonment or revision of the voluntary disclosure policy of 
the Bureau of Internal Revenue. 

The first four of these topics relate to basic structural and fune 
tional reorganization of the Bureau of Internal Revenue. 

Recommendations, some old and some new, to bring collectors of 
internal revenue and other officials into the career service and to re 
organize the tax system on a better basis have been widely urged 
since our public hearings last fall focused public attention, among 
other things, upon maladministration and serious breaches of trust 
by a number of unqualified appointees to technical and administrative 
yobs. 

We reach our consideration of the problems of broadening and 
improving the career internal revenue service in the light of the 
President’s Reorganization Plan No. 1 of 1952. Hearings on this 
plan itself are within the jurisdiction of the House Committee on 
Expenditures. Adoption of the President's plan, however, is intended 
to be followed by a program of reorganization specifically designed 
to deal with many of the problems pointed up in our investigation. 
Therefore, our hearings must necessarily include consideration of the 
situation that would exist upon adoption of the President’s plan and 
how far it might go to correct evils that have been demonstrated. 
Some covering of the same ground in the hearings of these two com- 
mittees is inevitable. We believe, however, that there will be no seri 
ous overlapping and that the broad public interest in a full explora 
tion of the adequacy of the reorganization that would follow adoption 
of the President’s plan fully justifies any duplication that may occur. 

The last three topics on our agenda involve matters being con 
sidered independently of the reorganization plan. They relate to 
various aspects of the administration of the criminal tax-evasion pro- 
visions of the law. Our hearings have brought the methods of hand- 
ling of tax-frand cases into sharp focus and have indicated some 
problems and abuses. Already the Bureau of Internal Revenue has 
responded with three important changes in its procedures. They 
include: 

(1) A decision to refer fraud cases directly from its field offices 
to the Department of Justice, thus eliminating Washington review 
by the Bureau. 

" (2) Abandonment of the so-called voluntary disclosure policy 
under which a timely disclosure of fraud served to avoid criminal 
prosecution. : 

(3) Abandonment of the so-called health policy under which recom- 
mendations for prosecution were not made where medical findings 
indicated that trial would endanger the defendant’s life. 

We wish to inquire into the desirability and adequacy of these 
changes and into questions concerning possible further or alternative 
modifications of procedures in fraud cases. 

The subcommittee’s schedule of work will not permit our present 
earings to continue more than 1 week atl the most. We hope to hear 
representatives of the Bureau of Internal Revenue and the Depart- 
me} t of Justice todav and tomorrow. At present our plan is to hear 
witnesses re] resenting responsible professional organizations inter- 
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ested in tax administration on Thursday and Friday. Further hear- 
ings on other administrative reforms will be scheduled after our 
further projected investigative hearings are completed. 

Now, Mr. Snyder, I wish to express our appreciation for your 
crowding your schedule to be here with us this morning, and I realize 
that your schedule in the past week has been such that I think you 
are a remarkable man to have been able to cover it. 

You have heard me set forth the several items that we are particu- 
larly interested in. Perhaps, Mr. Secretary, you could just discuss 
informally what you feel would be of interest concerning the reorgani- 
zation plan. 


STATEMENTS OF HON. JOHN W. SNYDER, SECRETARY OF THE 
TREASURY; WILLIAM W. PARSONS, ADMINISTRATIVE ASSIST- 
ANT SECRETARY OF THE TREASURY; THOMAS J. LYNCH, GEN- 
ERAL COUNSEL FOR THE TREASURY DEPARTMENT; AND JOHN 
B. DUNLAP, COMMISSIONER OF THE BUREAU OF INTERNAL 
REVENUE 


Secretary Snyper. Mr. Chairman, gentlemen, of course, it is a 
pleasure for us to accept your invitation to further discuss the various 
operations in the Internal Revenue Bureau. This committee is set 
up by the Congress to make studies of the operations of the Bureau, 
and to be of help to the Bureau in finding the best possible ways of 
conducting its business. For that reason, I am particularly happy 
to bring a group of our people from both the Treasury and the Bureau 
down to have this discussion with you, and to cover whatever points 
you and your committee members would like to discuss with us. 

As I expressed at the time this committee first began to function 
in the summer, July, August, and September, it was the earnest desire 
of the Treasury and the Bureau to cooperate with the committee in 
every possible fashion. Particularly 1 was very anxious that this 
comunittee assist us in the study of the various operational functions 
of the Bureau in order to give us your assistance in ways and means 
of making changes that were certainly necessary in the conversion 
of a large, rapidly developed operat ion such as the Bureau of Internal 
Revenue has been. 

I have here with me people who will be available for assisting in 
the searching questions that this committee may bring out, both as 
to the broad policy situation and as to the detailed problems as they 
are brought up here today. As you know, going back in the back- 
ground, most of it | am sure is familiar to this committee, the Treas- 
ury Department began early studies for improvement of the service 
of the Bureau shortly after I came into the Treasury in 1946. We 
had an organization that had grown up rapidly over a rather short 
number of years during the war period, and it had changed from an 
organization that had about $5 billion revenues up to the point where 
we were collecting 350 billion annually in revenues. The organization 
had been advanced so rapidly, the workload increased so rapidly, the 
Treasury and the Bureau had not been able to keep pace with the reor- 
ganizational plans that would adjust the Bureau to the new workload 
problem. 
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Many things were done and as you have brought up in your in 
quiries and discussions, it will be necessary for this committee to go 
into Reorganization No. 1 of 1952 which is now under study by the 
Expenditures Committee of this House. In order to facilitate that, 
I have available here, which I would like to present to the chairman 
and have put in the record, copies of testimony that I gave before 
the Expenditures Committee on last Friday. I think that covers a 
great deal of the broad policy angles of the approach to the Reorgani 
zation Plan No. 1 of 1952, and gives the background of the earlier 
steps that had been taken to lay the foundation for the additional steps 
that could be taken through the authorization that would be found 
in the Reorganization Plan No. 1, if approved by Congress. 

With your permission, Mr. Chairman, I would like to inelude in 
the record copies of that hearing. 

Chairman Kine. If there is no objection, it is so ordered. 

(The document referred to is as follows :) 


STATEMENT BY SECRETARY SNYpER Berore THE COMMITTEE ON EXPENDITURES, 
House OF REPRESENTATIVES JANUARY 18, 1952 


Mr. Chairman and members of the committee, I welcome this opportunity 
to appear before your committee on Reorganization Plan No. 1 of 1952, sub 
mitted to the Congress by the President on January 14. Since I have been 
Secretary of the Treasury I have devoted a great share of my efforts and taken 
any steps to improve the operations of the Bureau of Internal Revenue. The 
plan now before you represents the culmination of these efforts to keep the 
Bureau in pace with the Nation's growing needs. 

Reorganization Plan No. 1 will authorize a basically improved, streamlined 
organization for the Bureau of Internal Revenue. The basic purposes of the 
plan are to assure the integrity and improve the efficiency of the service; to 
bring the service into full accord with the merit system of Government employ- 
ment; and to afford greater convenience and enlarged service to the taxpayer at 
his local level 

rhe plan is the outgrowth of the many intensive studies of management 
improvement over the past few years. Those studies were conducted by groups 
within and without the Department. They came from congressional sources 
from this committee and particularly in the stimulus it gave to improved 
executive management through the authority and powers conferred by Reor- 
ganization Plan No. 26; from the Committee on Ways and Means and the 
Appropriations Committee of this House; from the Senate Finance Committee, 
the Joint Committee on Internal Revenue, and the Senate Expenditures Com 
mittee. They came from the Hoover Commission on Organization of the Execu- 
tive Branch of the Government: from studies by outside management engineering 
firms authorized by the Congress, and lastly from the facts and analyses in the 
records of the King subcommittee of the House Ways and Means Committee 
inquiring into the administration of internal-revenue laws. The plan draws upon 
the best features, | believe, of those many important studies 

At the outset | want to give you the main outlines of the plan. Commissioner 
Dunlap and his staff assistants are prepared to give full supplemental charts 
and specifications 

The contemplated reorganization of the Bureau involves the exercise of both 
existing administrative authority and the grant of additional congressional 
sanction through Reorganization Plan No. 1, as the President made clear in his 
message. Lut | propose now to give you the plan in its broad design, without 
reference at this point to existing administrative authority and necessary 
congressional sanction. Both areas of authority are needed. The plan as a 
whole cannot be effectively achieved without action on both sides 

The proposed reorganization of the Bureau has four principal features: 

1. To make the Bureau an outstanding career service in which all positions 
under the Commissioner, including specifically the officers to perform the present 
functions of collectors and other top supervisory officers, will be filled solely in 
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accordance with the civil-service merit system, based upon the highest standards 
of competence, integrity, and loyalty. 

I would like to read a letter I sent several days ago to the Chairman of the 
Civil Service Commission on this subject : 

JANUARY 7, 1952. 
Hon. Rorerr RAMSPECK, 
Chairman, Civil Service Commission. 
Washington, D.C 

My Dear Mr. CHAIRMAN: Upon my recommendation, the President has an- 
nounced that he is submitting to the Congress a sweeping plan of reorganiza- 
tion of the Bureau of Internal Revenue. The proposed changes will materially 
affect the personnel policies and practices of that Bureau. A heavy burden will 
be placed on Treasury and Bureau officials, since the changes must be accom- 
plished without interfering with current operations I will appreciate any 
assistance you might give in order that the reorganization may be accomplished 
with a minimum of delay 

It is my desire that personnel of the Bureau of Internal Revenue reflects the 
highest standards of competence, integrity, and loyalty to the end that it will be 
a blue-ribbon civil-service career organization in which all of us can place genu- 
ine confidence and have justified pride. 

[ am sure that you will join wholeheartedly with us in this effort. 

Sincerely yours, 
JOHN W. SNYDER. 
Chairman Ramspeck replied to that letter as follows on January 11: 


UNITED STATES CIVIL SERVICE COMMISSION, 
Washington, D. C., January 11, 1952. 
Hon. JOHN W. SNYDER, 
he Secretary of the Treasury. 

DeaAR SECRETARY SNYDER: Thank you very much for your letter of January 7 
apprising us of the material effect the proposed reorganization of the Bureau of 
Internal Revenue will have on existing personnel policies and practices, and 
requesting our assistance so that the reorganization may be accomplished with 
au minimum of delay 

You may be assured of the Commission's complete cooperation. We will devote 
every possible resource to your assistance. I am very happy to say that Mr. 
Fordyce Luikart, Chief of our Examining and Placement Division, and Mr. James 
Hard, your Director of Personnel, have already started preliminary discussions 
relative to detining the areas of necessary changes in personnel programing and 
policy. 

rhe Civil Service Commission greatly appreciates this opportunity to join with 
vou in building and maintaining a civil-service career organization to reflect the 
highest standards of competence, integrity, and loyalty. I would like to assure 
vou of my deep personal interest and wholehearted support in your effort and of 
my contidence that our mutual objectives will be attained. 

Sincerely yours 
Rovnerr RaMspPecK, Chairman 

! understand that the Civil Service Commission is now studying the most 
effective and practicable means by which this purpose can be accomplished. 

2. To provide a continuing and thorough day-to-day check on the performance 
and conduct of all Bureau employees by the creation of an inspection service 
which will function under the Commissioner independently of the rest of the 
Bureau 

The nucleus of that inspection service was established some time ago. Since 
then it has been greatly extended. Commissioner Dunlap will give you full details 
us to its structure and operations. But this service cannot be made fully 
effective except in connection with the other organizational changes involved 
in the plan 

+. To move from Washington to the field many supervisory and operational 
functions of the revenue service. These functions will be performed in geo- 
graphical districts, to number not more than 25, with a fully deputized district 
representative of the Commissioner in charge of each district. That official will 
be known as district commissioner. He will have charge of all internal-revenue 
matters in his district with a clear and direct line of accountability to the 
Commissioner in Washington 
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Let me emphasize that the purpose is to bring to the field many supervisory and 
operating functions now performed at Washington headquarters, and thus bring 
them closer to the taXpayer to be served. Another purpose is to bring together 
in one headquarters under single direction the functions of such groups as 
revenue agents in charge, Intelligence Division, Alcohol Tax Division, etc., now 
under separate offices and in varying field locations. 

t. Xxisting functions of collectors of internal revenue and some additional 
functions will be performed at local offices, with at least one such fully authorized 
local office in each State, and in more populous States more than one. The presi 
dentially appointed collector will be replaced by a career service deputy district 
commissioner, who will be responsible to the district commissioner of his area. 

Those are the main outlines of the plan. It is the opposite, you will observe, of 
a Washington top-heavy centralized plan. It places fuller responsibility at the 
grass-roots level to meet the needs of all taxpayers. The purpose is to assure 
improved service and greater convenience to the taxpayer. 

As I said before, details and blueprinting of these basic features of the plan 
will be supplied by the Commissioner and his staff assistants I have stated 
the essentials. Every American citizen has a direct and vital interest in this 
plan. The Bureau of Internal Revenue carries a great responsibility for the 
successful functioning of our Government 

Increasingly mounting demands on the service since World War II have brought 
heavy accumulations of problems of administration, of operation, of fidelity 
and integrity. Earnest efforts have been made to keep pace with these prob 
lems. I will outline a little later the principal efforts. But structural handi 
caps un ler which the service still operates prevent us from adopting necessary 


improvements which experience has shown tc be needed 

The reorganization plan will permit us to bring the revenue service fully 
up to the requirements of the day It will enable us to establish maximum 
efficiency of operation and maximum service to the public. It will bring the 
service into accord with the merit system of Government employment It will 


help remove temptations to which, unfortunately, some revenue service employees 


have succumbed in the past 


\ revenue service of top efficiency, of unquestioned integrity, and of maximum 
economy of operation is something to which. the American people are entitled 
The maintenance of such a service is the greatest assurance for the continued 
success of our voluntary system of taxpayer compliance, the very foundation 
of our fiscal strength and economic health \ new, adequate, up-to-date archi 


tecture for the service has been planned with these objectives uppermost in mind 
In order to lay the background of the planning which culminated in the basic 
reorganization proposal now before you, let me tell you some of the more im 


portant problems that we faced at the beginning of my tenure as Secretary 
of the Treasury, and those that developed as the workload of the Bureau 
increased so rapidly in volume and complexity It is against this background 





that we must project the accomplishments of recent years, and the situation 
we face today 

Let me say at this point that the collectors of internal revenue, as a body, 
have given great assistance in solving our problems and in making our accom 


plishments possible. They have shared outstandingly in the assumption of the 
tremendously increased workloads. 
The years elapsed since 1940 witnessed an unprecedented increase in the 


responsibilities of the revenue service in meeting the exigencies of war and 
defense financing. Between 1940 and 1950 the volume of tax collections in- 
creased tenfold, and the number of taxpayers increased from 5% million to over 
55 million. With the broadening of the base of the personal income tax, wage 
and salary withholding was introduced, creating many new problems, not the 
least of which was that of mass refunding operations. Many new taxes have 
been imposed, including numerous excises, the excess-profits tax and the recently 
enacted Wagering tax 

But the increased workload has by no means been limited to the processing of 
returns and tax collection and refund procedures. There has been as striking a 
growth in the other main operational responsibilities of the revenue service 
tax enforcement, interpretation of tax statutes and settlement of disputed cases 
On the enforcement front, the investigation and prosecution of fraud cases, be- 
ginning with the drive on black marketers in 1945, and extending through the 
current drive on racketeers, has absorbed more and more time and manpower 
The racketeer drive alone, for example, requires the services of 2,300 of our 


best-trained enforcement officers. 
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The heavy volume of recent tax legislation, designed to finance defense ex- 
penditures, close loopholes, and deal with tax inequities, has severely strained 
the resources of the revenue service. Four major enactments—the Social Se- 
curity Act of 1950, the Revenue Act of 1950, the Excess Profits Tax Act of 1950, 
and the Revenue Act of 1951—confronted the Bureau in a space of little more 
than a year 

Let me tell you some of the things we already have done and are doing to meet 
these problems 

One step I took was to create a committee of highly qualified men to direct 
management-improvement studies within the revenue service \n outside man- 
agement firm was called in to make an independent survey of the Revenue Bu- 
reau's structure and organization 

A vigorous work-simplification program was initiated 

To the extent that the present organization permits, we have decentralized 





operating functions and strengthened headquarters management control We 


have strengthened front-line enforcement, notably through the creation of more 
than 100 special racket squads to run down criminal tax evaders. We have in 
stalled tabulating machines and other modern equipment. We became the first 
large-scale business users of electronic computers. We have modernized record 
keeping by microfilming and other means We have simplified tax-collection 
procedures by introducing a depositary-receipt system. We have speeded up our 


refunding operations 


There have bee mprovements in the performance of various other major 
tasks We have reorganized some of the major administrative divisions along 
functional lines. We have streamlined the field organization by combining the 


excise-tax agents with the field offices of the Income Tax Division. We have 
completed an audit-control program aimed at more effective selection of returns 
f 


for investigatior We have improved and simplified tax forms and instructions 
These improvements give us a strong base for the proposed reorganization. As 
I have said, we had to do first things first If we had not moved in this way, it 


would not be physically possible now to effectuate the reorganization plan on the 
schedule we have proposed 


We have been going ahead steadily with the setting up of a strong independe: 





inspection service within the Bureau of Internal Revenue, reporting to the 
Commissioner 

The Inspection Service is the arm of the Commissioner, by which the opera 
tions and the personnel of the revenue service are brought under continuous 
scrutiny to insure efficiency and integrity of performance. The Commissioner is 


I 
extending the work and expanding the personnel of the Inspection Service so 
that a closer, more systematic, day-to-day check of the various field and de 
partmental offices of the revenue service can be maintained 

We are also proceeding with management improvements and the combination 
of functions which will permit greater efficiency within the scope of the present 
structure. This is being accomplished, for example, by combining the separate 
Wage and Excise Tax Divisions of the Bureau, so that one division, through one 
operating head, can more effectively do the job formerly done by separate units. 

We are taking further steps to speed up all our operations. We have already 
instituted a new procedure for the reference of criminal tax cases directly from 
the field to the Department of Justice for prosecution. This change is the result 
of the study of nearly a thousand cases of tax fraud. The new procedure will 
mean a saving on the average of 4 months or more in each case 

As a part of our reexamination of these procedures, and to eliminate delaying 
factors, we have recently announced changes in pulicy 

We announced that we will no longer permit the collateral factor of the tax 
payer's health to weigh against our determination that the case is one warranting 
criminal prosecution. The health of the taxpayer can more appropriately be 
taken into account by the prosecuting authority or by judicial process 

We have also announced the abandonment of the former voluntary disclosure 
policy. We abandoned this policy because of its controversial nature as reflected 
in court decisions, complexities of administration, and the abuses which arose 


Our announcemer n these policy areas are in accordan th the intonsified 
enforcement activities of the Bureau's special tax-fraud drive and racket-squad 
work throughout the untry, which are ferreting out the willful tax evaders 
and resulting in the recovery of additional taxes and penalties d he 
Government 

These new procedures will in no wise reduce the rights of honest xpayver 


but they will bring into a more appropriate balance the interest of our taxpayers 


in the effective enforcement of the tax laws 
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Obviously, the Federal revenue system must have the public's confidence and 
support. This means the system's integrity must be unquestioned. Commis- 
sioner Dunlap and I, with full authority from the President, have acted promptly 
to eliminate from the Bureau of Internal Revenue any personnel who brought 
dishonor on the service. We have taken strong steps to remove any further 
opportunities for misconduct. Among the actions taken toward this end have 
been the following 

(1) All supervisory employees and all other employees dealing with the pub- 
lic or handling Government funds—some 31,000 in all—have been required to 
execute and file with the Bureau a statement which would reflect their income 
and net worth. This will be a continuing program 

(2) Employees’ tax returns have been subjected to special audit This, too, 
Will be a continuing program 

(3) All complaints of misconduct have been and will continue to be promptly 
investigated 

(4) Quick disciplinary action has been taken as soon as the facts of each 
case were clearly known. 

(9) All collectors appointed in the past vear have been prohibited from having 
any outside activities which might conflict with the full and proper discharge 
of their duties 

(ti) We have cooperated fully with the Kefauver and King committees 

Ali of the above steps reflect the constant and ever-increasing efforts on the 
part of the Department to provide the best revenue service which it is humanly 
possible to provide under the existing structure. 

Now we are at the point where we need the basic authority in the l’resident’s 
reorganization plan as the culmination of our efforts in this direction 

And | would like now to tell you in simple, nontechnical language why we are 
urging adoption of this plan of reorganizatior First, let me comment on that 
part of the plan which provides that all positions in our revenue service, except 
the position of Commissioner, would be filled by civil-service men and women. 
The principal effect of this provision would be to abolish the (4 positions of col 
lector of internal revenue. There are three reasons we are urging this. They 
are all simple and they are all sound 

First, the system as we now know it, under which collectors of internal rev 


enue are appointed by the executive branch outside the civil service, is an 
irchaic one of almost a century's standing It was introduced at a time before 


the merit system was devised, and then it was perpetuated through decades in 


our history when our internal-revenue system was relatively free of highly tech 


nieal and legal problems The official responsibilities of collectors in those days 
were relatively light ‘he principal requirement was one of community leader 
ship to encourage local acceptance of Federal taxes ‘The taxpayer base was 


narrow, and the collectors, in a real sense, acted more or less as mere receivers 
f tax moneys and as conduits of returns, claims, and other documents which 
were required to be forwarded to Washington for processing and decision In 
ts day, this system worked well. 

With our phenomenal economic growth, however, our tax system has under- 


vone a steady expansion with a consequent need for continyal reappraisal of 
practices and procedures which have now become either obsolete or cunibersome 
for the mountainous and complex job that confronts the revenue service today. 
The present system of appointing collectors of internal revenue is one of these 
practices Since collectors are not appointed and cannot be removed by the 
Commissioner of Internal Revenue or myself, they are not fully responsive to 
the control of their superiors in the Treasury Department Furthermore, there 
ure residence requirements which make it difficult for us to rotate or move them 
from one collection district to another. Added to these impediments is the un- 
certainty of office tenure which attaches to their position. 

Secondly, collectors do not hold the policy-making type of office which should 
properly be subject to Presidential appointment. Their duties are primarily 
administrative and technical and are clearly of a type which should be within the 
framework of our civil-service system. 


Lastly, extension of civil service to the position of collector and all other 
offices in the revenue service, excepting only that of Commissioner, which is on 
a high policy-making level in tax administration, would further the principles 
of the merit system in an agency of our Government which preeminently should 


be free of any hint or suggestion of favoritism or influence. 
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It should thereby enable us to attract to the service and hold able men and 
women who are interested in pursuing Government service as a career but who 
naturally want to look forward to opportunities for advancement to top positions 
in that service for which they may be qualified 

I would like now to tell you why the plan provides for the appointment of 
“not to exceed 25 district commissioners.” Here again the reason is simple. At 
the present time there are nearly 200 headquarters field offices reporting to the 
Commissioner through 7 different separate line divisions. There are 64 main 
offices in the field engaged in both collecting taxes and in auditing the smaller 
returns. There are 39 field districts which concern themselves with auditing 
the larger classes of returns. There are 14 field districts which deal only with 
the tax-fraud aspects of tax cases. There are 12 field districts of the Bureau's 
appellate staff; and there are 15 field districts engaged in the enforcement of the 
alcohol and tobacco taxes 

The organization plan, as I have said, would combine these various types of 
offices into not more than 25 regional revenue districts, each of which would be 
headed by a district commissioner accountable directly to the office of the 
Commissioner in Washington I would like to emphasize as strongly as I can 
at this point, however, that this does not mean that service to taxpayers will be 
curtailed in any area, since there will be up to 70 suboffices and the present net 
work of zone officers and posts of duty throughout the country which have been 
established to meet the public’s needs just as there are now. Asa matter of fact, 
not only will there be the same facilities available to taxpayers under the plan 
as there are at the present time, but these facilities will be expanded to include 
services Which are not now available in all localities where the Bureau now has 
collectors’ offices 

\ plan of this Diportanee had to be deve loped with the greatest care because 
of its sweeping nature and many impacts on every taxpayer The plan has grown 
out of intensive studies of methods and operations which were begun in the 
Bureau of Internal Revenue immediately after | became Secretary. 

In perfecting the plan we were aided also by four major studies initiated o1 
authorized by the Congress he first of these was the study of the Bureau made 
by the staff of the House Committee on Appropriations The second was made 
under the direction of the Joint Committee on Internal Revenue Taxation. Th 
third was made by the Hoever Commission, and the fourth by a management 
engineering firm (Cresap, McCormick & Paget) employed by the Bureau under the 


authority of Congress 

I want to particularly acknowledge the continued assistance which e have 
received from the Senate Finance Committee, the House Ways and Means 
mittee, and the King Subcommittee of the House Ways and Means Committe 
Their aid has included many valuable suggestions and recommendations 
These groups very natura v did not always agree completely with rhe’ ghlieot the 


in all of their recommendations But in the main, there has been general reco: 
nition of essential points 
There may remain in your minds 
, 


to the attention of the Congress throug! t he 


question as to why i = been foun 


necessary to bring this plan 
Reorganization Act of 1949 The very nature of the plan dictates ¢ 
brought here It fundamentally and sweepingly changes the Bureau's structure 


ut it be 


The present organization rests on 64 collectors’ offices specifically established 
by statute nearly a century ago his was obviously intended by Congress to 
be the framework around which the collection system was to be built I would 


not change that basic feature of the Bureau's structure, sanctioned for 


by the Congress, WV ithout ( onvgressional ki ow le dge 


There are two features of the plan that definitely require the participation of 
(Congress: first, the abolition of the statutory offices of Collectors of Inte: 
Revenue ; and second, the upgrading of the top administrative positions 
However, above and beyond this, it is essential for the legislative branch of 
the Government to be informed of this plan, to hear the reasons for its nee 
for without the support of the Congress this far-reaching undertaking canne 


le ¢ Xpee ted to produc a the hoped for results 

Mr. Byrnes. Is this the statement material that was given out at 
the time of the press statement ‘ 

Secretary SNYDER. No, this is a COpy of the remarks that I made 
last Friday before the Expenditures Committee. 
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Now, we also have here some charts that were presented to the Ex- 
penditures Committee in the testimony of Commissioner Dunlap on 
yesterday. I would like to include those charts in the record, if that 
is agreeable. There are four charts that I would like to have included 
in the record. It shows the breakdown and the reorganization that 
would be contemplated under the plan. May I include these charts 
in the record ? 

Chairman Kine. Without objection, it is so ordered, Mr. Secretary. 

(The charts referred to are as follows :) 


DEPARTMENT OF THE TREASURY- BUREAU OF INTERNAL REVENUE 


Summary Chart of Proposed Organization 
JANUARY 14,1952 
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Secretary Snyper. Now, with that foundation and background, I 
shall be pleased to approach the questions which you have indicated 
that your committee would like to inquire into. We will proceed 
to try to furnish the answers, so far as we are able, to those questions 
which may arise. 

Mr. Chairman, I think to expedite the hearing, and to get as much 
pertinent data into the record as we can, that this would be the most 
expeditious course if that is agreeable with you, sir. 

Chairman Kine. I agree with you, Mr. Secretary. Perhaps our 
counsel would touch upon the principal items. Are you prepared to 
go into that ¢ 

Mr. DeWinp. Yes, siz 

Mr. Secretary, one of the problems that has considerably concerned 
this committee is related to the position of the collectors of internal 
revenue in the internal revenue service. Now, in any discussion of 
that prob lem today, I supposes that it must be discussed in the light 
of the President’s reorganization plan, which not only removes the 
collectors of internal revenue from their present form of ap point 
ment and puts them under a career service, but also would reorganize 
their function. 

I wonder if you could describe to the committee the principal prob- 
lems in the existing system that have led to the recommendation to 
remove their ap pointment from the political area, and also to re 
organize their function / 

Secretary Snyper. Yes. It became apparent in our early studies, 
and those of other groups who had made studies on the subject of 
the reorganization of the Bureau of Internal Revenue, that the line 
of authority from the Secretary of the Treasury to the Commissioner 
down to the field had to be pinpointed as to authority and respon- 
sibility. So from the very early studies when we fot into the broad 
organization thesis, after having laid the ground work of a number of 
changes in the duties of the collector’s offices themselves, and had 
converted a lot of the operations there into more efficient operations 
for the collection and refunding of taxes, we reached the conclusion 
that there should be more direct flow of authority and responsibility. 

As it has worked out, these basic plans have been effective, and 
would be effective in serving two purposes. It would meet the prob- 
lem that has been developed by this committee, that the collectors 
should be removed from Presidential appointment, and certainly meets 
the basic necessity for a more direct control of the line of authority 
and the line of responsibility to the Commissioner, or the people who 
are functioning under him. 

The plan as presented takes care of those features, and in the re- 
organization that has been submitted and the chart which is now be- 
fore you, it will show how those direct lines of authority have been 
streamlined with the thought of bringing closer to the field certain 
duties and services to the taxpayer and at the same time giving a 
clear-cut line of authority right through to the Commissioner for ad- 
ministrative purposes, 

We shall be very happy to have the Commissioner bring in a larger 
chart and go through at your pleasure the direct flow, the improve- 
ments that would be accomplished through the new organization here, 
how there would be greater decentralization of the operations of the 
Washington office, how the taxpayer would benefit by a centralized 
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operation in the field of many of the functions of the Bureau which 
are now scattered in several offices, and how the ‘V could get quic ‘ker 
action on their tax problems when they went to consult with the in- 
ternal revenue officials in the fiel l. and how we could Oo about re iting 
a quicker action on fraud cases, as they are developed in the field, 
and getting them before the district attorney for prosecution. 

Then, of course, a very vital part of the over-all program has been 
the development, with a great deal of assistance from this subcom- 
mittee, of our inspection division, which has been established already, 
but which the Commissioner is expanding and is sharpe ning up in 
its line of authority completely separate from the Bureau activities 
in the field. The inspection service is accountable only to the Com- 
missioner himself and has authority for audit inspection of all of 
the various field oper: itions, including the Washington office. This 
is, I think, a very important step and one which will be extremely 
valuable in the assurance of greater integrity in the operation of the 
Bureau. 

I think in broad terms that gives you the outline of the program 
both as developed in the past and as necessary at this time to have this 
direct authority from Congress to make these basic changes for the 
remaining items that are necessary to be put into operation in the 
streamlining and pinpointing of authority and of responsibility. 

Mr. DeW inp. Mr. Snyder, in referring to the problems of authority 
and control under the existing system, did you have particular refer 
ence to the problem of efficiency and integrity in the existing collector 
of internal revenue system ¢ 

Secretary Snyper. That, of course. becomes part of the whole pro 
gram. It is thought that we can, by making this a blue ribbon civil 
service operation, attract the highest type of civil servants into the 
employ of the Bureau. The assurance of continuity of employment and 
an opportunity for advancement in the Bureau, and the possibility of 
rising eventually to top positions in the Bureau, week | bea great incen 
tive in getting able and trained men into the Bureau personnel. As the 
tax collection system has progressed, it has changed from a mere re 
ceiving of revenues and transmitting them on to the Treasury, to a 
highly technical operation in the field where the man who is at the head 
of any office in the field must be well informed on the various intricate 
and technical details of the tax collection structure, and it therefore 
calls for a greater degree of training, and of ability to carry out the 
functions of the field offices. 

Mr. DeWinp. Mr. Secretary, would it be your view that the fune- 
tions that are now carried on by the collectors of internal revenue do 
not involve the sort of policy formulation that is appropriate to 
political appointment i 

Secretary Snyper. The title of “collector” under this plan would 
be changed to deputy district commissioner, and of course he would 
not be a policy forming or policy creating official. The only high level 
tax administration policy forming member of the Bureau would be 
the Commissioner himself. 

Mr. DeWinp. Is it true at the present time that collectors of internal 
revenue are not policy forming officials ¢ 

Secretary Snyper. Not to a great extent, because the policies have 
heen created and passed on down, but that is another reason why we 
think that appropriately the collector could be removed from presi- 
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dential appointment, because the type of job that he does does not 
require a policy forming status, and therefore should not necessarily 
fall under the preside ntial appointment category. 

Mr. DeWinp. I think as you have suggested the collector of internal 
revenue was at one time the sole field office of the internal revenue 
system and occupied a much more important position than the col- 
lector has tod: iy under the expanded revenue system that has grown 
up in the last 15 or 20 years. 

Secretary Snyper. | would not want to put it in exactly those words, 
because when the collectors were first. created by the act of Congress 
back in 1862, I believe, he was the sole re presentative of the Internal 
Revenue Bureau in the field. But at that time he was merely the col- 
lector of revenues, and transmitted them into Washington for all 
checking and study and any legal action or adjustment that became 
necessary. It was deemed important at the time that that office was 
set up to get a prominent man in the community who would be able, 
through his leadership, to create a desire on the part of the taxpayer to 
assume this new type of tax that had been voted. 

As time went on, that system worked very well until the volume of 
revenues began to increase very rapidly, and the tax laws became more 
complex, and it began to take a greater amount of technical skill in 
handling them, and the Washington office began to decentralize into 
the agents and special agents in charge, and agents in charge of 
functions that were moved out into the field. The collector’s job 
became more and more important, so that it should be a full-time 
function. In the early days he was not required to spend any more 
time than he deemed necessary in the office. That was just generally 
accepted, 

As we got into our earlier studies, back in 1947, 1948, and 1949, 
became Increasing! lpressed upon me that this was a full-time job 
and for more than a year how new collectors have been appointed on 
the basis that they would devote their full time to the job, and have no 
outside interest that would conflict with the job of collecting. 

Mr. Di a In order, Mr. Snyder, to get people who will fill that 
kind of job, that is a full-time technical job, I judge that it is the 
view of the De ‘partment that that requires a system of appointment 
different from the present system: it must be a career system of ap 
pointment, and that the political appointment is likely in too many 
ustances to result in part time devotion to duty and divided interest ; 
is that the situation ¢ 

Secretary Snyper. Yes. we feel that the collector or what will be 
the deputy district commissioner under this plan would be better 
trained because he would have come up through the service, or would 
have received the type of training necessary to do this job in other ea 
pacities in which he had service during his experience, and that there 
fore through either source he would have acquired knowledge that 
would better enable him to handle the intricate problems of the field 
oflice of the Bureau 

Mr. DeWinp. The deputy district commissioner’s job that would 
be proposed under the reorganization plan would be a bigger and 
broader job, would it not, than the present collector's job / 

Secretary Snyper. Yes, it would, because we intend under this plan 
to combine into the various offices both at the deputy district commis 
sioner level and also at the district commissioner level, many functions 
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that are now handled by other Bureau offices in the field, and it will 
give the taxpayer a central point to go to handle his various tax 
problems. 

Mr. DeWinpb. The new deputy district commissioners will then as- 
sume a number of technical problems and duties in tax administration 
that the collector does not have. Could you briefly state for the com 
mittee the principal function that the deputy district commissioner 
would assume in addition to the collection function / 

Secretary Snyper. Well, at that point there will be many of the 
functions as shown here on the four charts that you have. It shows 
there that the various functions will be under the deputy district com 
missioner. I have the Commissioner here, who will, with the pe 
mission of the chairman, go into all the details. They are fune 
tions that he is very familiar with. Would you like to have the big 
chart / 

Mr. Curtis. Mr. Chairman. 

Chairman Kine. Mr. Curtis will inquire. 

Mr. Curtis. Mr. Chairman, before we bring on the charts, and go 
into details of the deputy district commissioner, I would like to ask 
the Secretary a question with reference to Reorganization Plan No. 1, 
as to one of the sections. 

Chairman Kine. Very well. 

Mr. Curtis. Mr. Secretary, referring to the President’s Reorganiza 
tion Plan No. 1 of 1952, section 4: 

Transfer of functions There are transferred to the Secretary of the Treasury 
the functions, if any, that have been vested by statute in officers, agencies, or 
employees of the Bureau of Internal Revenue of the Department of the Treasury 


since the effective date of Reorganization Plan Numbered 26 of 1950 

Now, what functions are transferred from the Bureau to the Secre 
tary under that section ¢ 

Secretary Snyper. That clause just covers anything that has 
happened since plan No. 26. 

Mr. Curtis. What are those things that happened since Reorg thiZa 
tion Plan No. 264 

Secretary Snyper. We will get you the list. I have the general 
counsel. Could he read that into the record, please. Mr. Ly neh. 

Mr. Lyncn. That provision Was purely precautionary because, as 
you will recall, since Reorganization Plan No. 26, which placed fun 
tions of the Treasury Department in the Secretary of the Treasury, 
a number of bills have been passed. The Social Security Act, you will 
recall, Ih order to contorm Lo Plan Yb, included a veneral pro Ision to 
place all functions in the Secretary of the Treasury. 

It was suggested that as a matter of precaution a saving clause 
of this sort should be in. There are examples, and they are relat ively 
minor examples, of acts that have been passed where powers have been 
put in others. I can read those acts—the only ones that we can 
find. Publie Law 716, Eighty-first Congress: That was an act to 
amend section 322 (b) (3) of the Internal Revenue Code. Public 
Law 756, Eighty-first Congress: That was an act to amend section 
»? (d) (6) (A) of the Internal Revenue Code, relating to involuntary 
liquidation and replacement of inventory. 

Public Law 919, Eighty-first Congress, an act to amend section 
(d) (6) of the Internal Revenue Code, and Public Law 71, Eighty- 
second Congress, an act to amend subdin isions (ad) and (e) of section 


ds) 
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58 of the Bankruptcy Act, approved July 1, 1898, and acts amendatory 
thereto, and si pplementary thereto. 

lor instance, that last act—and I will not bother with details 
that last act Suys the clerk shall mail to the Commissioner of Internal 
Reve nue a notice, The form of the legislation since Reorganization 
Plan No. “6 should have been to place the authority and designations 
In the Secretary, and in compliance with the essential purpose of 
Reorganization Plan 26 to permit the Secretary as the head of the 
Lx partment to ce legate the functions. 

Mr. Curtis. Is that all? 

Mr. Lyncu. That is all. That is all our examination has revealed. 

Mr. Curtis. Those are, you might say, purely incidental. 

Mr. Lyncu. That is correct. 

Mr. Curtis. How about Public Law 2, Eighty-second Congress ? 

Mr. Lyncu. We do not see where that is affected at all. We so 
1¢ plied to the lx] enditures Committee. Mr. Congressman, you have 
in mind the authority, I take it, of the Joint Committee on Internal 
Revent eto obtain data clirectly from the Bureau of Inter il Revenue ? 

Mr. Curtis. That is right. 

Mr. Lyxcu. And Public Law No. 2 says in its own terms, as ap 
proved February 28, 1951, that section 5012 of the Internal Revenue 
Code re] ting to powers of the Joint Committee on Internal Revenue 
Taxation to obtain data is amended by adding at the end thereof the 


follow Ine new subsection: 


Subsect 1) and (b) shall be applied i iccordance with their pro 
visions without regard to Reorganization Plan No. 26 of 1950 or anv other 
Reorgat Liat Pin becoming effective I erore I fter the date f the 
enactment of tl subdivision 


} 


Mr. Curris. I am aware of that. that it carries that language, 
anization plan after that date. But the Con 


as to any other reorg 

eress is call Upon to act upon Reorgan ZAtion Plan No. l of 1952. 
A failure to t e aflirmative actior s ipproval by the Congress of 
he reorganization plan. So that me that subsequent to Public 


{ 
Law ¥. the Coneress savs: 


There t trinsterre to the Secre ary of the Trensur the tun it . i why 
that e been vested by statute in the officers, agencies, or employees of the 
Bure of Internal Revenue of the Department of the Treasury since the effe« 


tive date of Reorganization Plan No. 26 of 1950 

In other words, a failure to reject Reorganization Plan No. 1 now is 
congressional approval of that plan, and that plan is subsequent to 
Public Law 2. In other words, what is to prevent the Bureau from 
assuming the position of resisting requests for added information 
from the joint committee, and relying on section 4, and saving that 
function has been transferred to the Secretary of the Treasury / 

Secretary Snyper. We consider that Public Law No. 2 specifically 
takes care of that, and that that section 4 would not take away any 
part of that. 

Mr. Curris. Now, No. 4 would take precedence over Public Law 2, 
would it not 7 

Secretary Snyper. I will ask the counsel to answer. 

Mr. Lyncu. Our judgment, and we think with all due respect there 
is good ground for it, is that the law to which you are referring, 
Public Law No. 2, operates as a restriction on what the President may 


do by a reorganization plan. 
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Now, the Congress itself is the source of the reorganization autho 
ity of the President. and when Congress itself in 1949 passed Publie 
Law LOD, fiving the President vuthority to take action by virtue of 
reorganization plans, it imposed limitations on the reorganization 
authority of the President. 

In the same wit) this Public Act No. 2 is a limitation on the reo ri] 
IZation powers of the President. ‘That is our view. It was ne 
intention, it never occurred to us that that provision, section of 
Reorganization Plan No. l of 1952, would have any effect, or co itd 
have any effect except the purely incidental one of seeing that 


’ . } 
} 


things were consistent with what this committee itself has followed 
in its legislation enacted since Reorganization Plan No. 26. Ws 


have said that in a formal statement submitted for the record durin M4 
the course of the hearings before the Committee on Expenditures in the 


Executive Departments in the House. We are prepared to sav tha 


here. ‘That is our view, and we think that it is supported by the law, 
and there is no purpose, no intention whatsoever, to have any deviation 
from the authority of the Joint Committee on Internal Revenue to 
obtain information dire ly from the Bureau of Internal revenue 


We do not think it has that effect. 
Mr. CURTIS. l am vlad to have your assurance th il that Is not youl 


intention. | hope the Committee on Expenditures somehow en 
amend or clarify that in some way so that there will be no question 


about it. The patter of the last reorganization and th sone has bee 
to transfer from the Bureau to the Treas ry more and more power 
and functions; is not that corect 

Mr. Lyncu. That is not only the pattern, that is what the Re 


organization Plan No. 26 provides, and that plar was carried out to 


, 


p! ice In ¢ iTect one OT thre I] mOovel C‘omm 0) ecom mendations. The 
basic purpose of it is to give to the head of the Department resp 
> ble for the manace ent of It. the authority of flex ble nternal 
management. 

My only point, Mr. Congressman, is that that course—that pat 
tern arises from what deemed to be a worthy essential purpose of 


vovernment management and reorganization res mmended by the 
Hoove r Commissio1 thal ¢ irried out o1 the basis of thelr proposal, 

Mr. Curtis. That is all at this time. 

Mr. DeWINpb. Mr secretary, to go back to thi deputy district 
commissioner appointment, the point I want to bring out is that the 
deputy district CoOlnhiissroner under the President’s Reorganization 
Plan is not simply the collector of internal revenue under a new title. 

Secretary Snyper. No, some new functions will be moved into his 
office as is shown on the chart. The field audit section for the eXamina 
tion of returns, and the fraud and racketeer section will be administered 
at the local level in his office, as well as the aleohol and tobacco section. 

Mr. DeWrnxp. In number, at least, and possibly importance, too, 
functions which have long been career service functions will be given 


to this deputy district commissioner as well as the collection function 
which he will acquire from the collector of internal revenue. 


Secretary Snyper. That is correct. 

Mr. DeWrnp. So that even if there were anv argument in favor 
of continuing the political appointment of persons charged with the 
collection function, it would not apply to this district deputy com 


missioner who would have manv career functions ? 
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Secretary Snyper. Yes. He would have concentrated in his office 
many of the functions that are now being handled in other offices by 
career men. 

Mr. DeWinp. In your opinion, Mr. Snyder, is that coordination 
and unifying of functions essential to an efficient revenue service in 
the field ? 

Secretary Snyper. We think so, yes, because it is part of the desire 
and effort to bring a better service to the taxpayer and to bring a more 
expeclitious and in the long run a more efficient and economical opera- 
tion. 

Mr. DeWinp. At the present time the audit function, the enforce- 
ment function, and the collection function are semiautonomous, is 
that correct, in the field ? 

Secretary Snyper. To some extent; yes. 

Mr. DeWinpb. And yet as to all of those functions, there is a con- 
stant problem of coordination between the audit work, collection work 
and investigation work which would be brought under one man under 
this plan, as I see it. 

Secretary Snyper. That is correct. 

Chairman Kine. Mr. Byrnes will inquire. 

Mr. Byrnes. There is one aspect, I think, it would be better to go 
into first before we get into some of these details. That is the general 
aspect of the plan as a whole to vet the whole picture. I am wonder 
ng whether counsel will vield for that purpose. | have been some 
what concerned over getting the proper perspective as far as this whole 
operation is concerned, this whole proposa| that came out the first part 
of this month, to see what part of it really had anything to do with a 
legislat ive requirement, to see what had to do with purely administra- 
live changes within the Bureau which Congress would not have 
anything to say about generally anyway, as far as specific legislation, 
unless it wanted to prohibit a certain act, and also what aspects of the 
plan as announced are already in operation, or are being put into oper 
ation. 

I think if we can get these things in their proper category there are 
sole things we can eliminate in a sense from veneral consideration 
is people talk about the plan in one sense or another. 

I would like, Mr. Chairman, if vou would permit, to inquire first 
of the Secretary just what aspect of this over-all plan, what phase of 
if actually requires legislative action, either by failure to act on the 
reorganization plan or by aflirmative action, in order to be put into 
effect. 

Secretary Snyper. There are actually three in number. One is 
the removal of the collector from the Presidential appointment and 
making a career man out of him. 

The second is that it creates some new offices in the Bureau set-up 
there—some new titles. 

Mr. Byrnes. Let us have those as we oO. That is the district 
commissioner. 

Secretary Snyper. That is the district commissioner, and of course 
the deputy «district commissioner, who will supplant the collector. 

Mr. Byrnes. That is going to be a statutory office, that deputy 
district commissioner? Is that a statutory office now under the 
plan / 
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Secretary Snyper. The new offices my counsel points out here, the 
ones that will be new offices, will be the three offices. each of which will 
have the title of Assistant Commissioner of Internal Revenue, so 
many offices not in excess of 25 existing at one time as the Secretary 
of the Treasury shall from time to time determine, each of which shall 
have the title of district commissioner of internal revenue, and 
so many other offices not in excess of 70 existing at any one time, and 
with such title or titles as the Secretary of the Treasury shall from 
time to time determine. Those are the new oflices that would be 
created. And the third necessity for legislative action is the upgrading 
of certain of those functions in order to wet a better incentive and 
differentiation between the responsibilities of the top erade people. 

Those are the three items that actually require the congressional 
action, but most of the remaining administrative changes that we 
desire to make are pretty well tied in with the authority that that 
would pro\ ide us, 

Mr. Byrnes. Relative to the upgrading, Mr. Secretary, of various 
posts and positions, we do not establish, do we, what grades are going 
to be in that ¢ 

Secretary Snyper. No; that would be in the Civil Service. 

Mr. Byrnes. Fundamentally what we do is simply to take some of 
these posit ions out of the restrict lon Imposed by the ( ‘lassificat lon ct 
of 1949: is that correct. / 

Secretary Snyper. That is correct. You set a new area there withi 
which the Commissioners of Civil Service would determine grades 

Mr. Byrnes. In other words, if you did not have the Classification 
Act of 1949, that restriction on the number you could have up in the 
high category, you would not even need that, as far as a reorganiza 
tion plan or legislation is concerned ¢ 

Secretary Snyper. That is correct, but it is necessary. 

Mr. Byrnes. It is necessary in view of that restriction in the act 
All that is required as far as legislation in this whole operation, as | 
understand it, is the elimination of the statutory job of collecting and 
the creation or the authority to create about a hundred new jobs to 
take its place, 28 and 70. You have up to 25 district commissioners; 
you have 3 Assistant District Commissioners, and then some ray deputy 
district commissioners. 

Secretary Snyper. That is correct. 

Mr. Byrnes. Then there is the aspect of putting some of those post 
tions, in fact all of them. all of those positions under the classified 
civil service: is that correct ? 

Secretary Snyper. That is correct. 

Mr. Byrnes. So that when we talk about the reorganization plan 
from a legislative standpoint, that fundamentally is all we are talk 
ing about / 

Secretary Snyper. That is correct. But getting that authority is 
necessary to do many of the things that are corollary to it. We have 
moved forward, as we have attempted to show in the pre 
vious testimony, that we have taken many administrative steps, and 
we have followed many of the recommendations of various studies 
that have been made in the past several years. In the past 3 or 4 vears 
we have taken the steps that could be accomplished administ ratively, 
taken many of them, but we have reached the point now that to pro 
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gress further, it is going to need this framework that will be provided 
through the authority of the Reorganization Act. 

Mr. Byrnes. | can understand that is your position. As far as 
the actual legislative process is concerned, the only aspect that re- 
quires legislation is that which we have just gotten down into this, 
1 hope, combined nutshell, that we can understand, see, and analyze. 

Secretary Snyper. That is correct. 

Mr. Byrnes. Now, what part of the administrative phase of the 
plan, rather than the legislative phase, is already being put into op- 
eration or has already heen put into ope shoot esse 

Secretary Snyper. We have a great long list of them, but on this 
chart, the outstanding one is the Inspection Service that has al- 
ready been initiated some months ago, but is being amplified and pin 
pointed. Of course, even in that in order to have control over the 
collectors’ offices, we need this plan in order to vive greater authority 
to that Inspection Service in the field. 

Mr. Byrnes. First, Mr. Secretary, so we have our records straight, 
when was this revised Inspection Service instituted by the Bureau ¢ 

Secretary Snyper. Last July was the time it was first initiated. 
That is this new plan. There was an Inspection Service, of course, 
prior to that, but this new streamlined plan we are developing was 
initiated last July. 

Mr. Byrnes. So that really, as far as anything new, you could 
strike that out of the chart; could you not ¢ 

Secretary Sxyper. No; we would not make the collectors subject 
to this without some difficulties. 

Mr. Byrnes. You put this in in July, you said. Now, in August 
you had no difficulty having this Inspection Service applied to the 
collector’s office : did yout 

Secretary Snyper. Well. for the smooth flow of the operation, it 
will function much better to have a civil-service appointment in that 
job than it would be to have a Presidential appomtment or statutory 
job. 

Mr. Byrnes. I can understand that, as far as getting into why a 
collector should be under civil service or not, and what relationship 
that might have to the Inspection Service, but as far as setting up 
this new [Inspection ~ sia 3 it is intended to really check on the 
ope ration of the collector’ Ss office, and all tl le Way down the line, and 
be responsible directly up to the C ommissioner through the Assistant 
Commissioner of Inspection. That is not anything new really as of 


Jan uary 3d. as of today / 

Secretary Snyper. We are putting that into as effective an operation 
as can posstb ly be accomplished : at the ~p resent, but its effectiveness will 
be increased by the reorganization plan. 

Mr. Byrnes. But the setting up of an Inspection Service and the 
revision of an Inspection Service really 1s not anything new. 

Secretary Snyper. That is right. 

Mr. Byrnes. What else ¢ 

Secretary Snyper. It is part of the over-all long-range plan we have 
been working on. 

Mr. Byrnes. It is part of the plan you have been putting in opera- 
tion. 

Secretary Snyper. That is correct. 
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Mr. Byrnes. I want to find out what we have ber “tin ind then we 
can find out what we are going to put on top of it afterward. 

Secretary Snyper. Yes. 

Mr. Byrnes. Now, we have that. What else in this administrative 
part of the plan is already in operation or is in the process of being 
put in operation ¢ 

Secretary Snyper. That is the only one that is on this chart. 

Mr. Byrnes. Do you have any on any other chart? 

Secretary Snyper. No. 

Mr. Byrnes. Or any other place / 

Secretary Snyper. No. 

Chairman Kine. Mr. Curtis will inquire. 

Mr. Curtis. Mr. Chairman, in reference to this Inspection Service, 
I would like to know the s ope of this Service. Will it be confined to 
an inspection of the pe ‘rsonnel with reference to fitness, primarily 
integrity and honesty, and that sort of thing, plus possibly procedures 
which would be conducive to honest performance? Will it deal with 
that area alone or will this be an Inspection Service that will inspect 
for the Commissioner all of the procedures and phases of the work 
of the Assistant Commissioners, the district commissioners, and the 
deputy district commissioners ¢ 

Secretary Snyper. Mr. Chairman, I have the Commissioner of In- 
ternal Revenue here who will have direct authority over that Inspec- 
tion Service, and 1 would like to have him tell you directly what he 
intends to do under that authority that has been viven him to organize 
that Inspection Service. Commissioner Dunlap. 

Mr. Duntar. Mr. Chairman, Mr. Curtis, the Inspection Service will 
be a service which will enable the Commigsioner to know everyt! Ing 
that is being done in the field. It will be charged with investiga 
tions of employees both before appointment and observance of their 
conduct after appointment. It will be charged with the audit and 
examination of each field office to be sure that the fiscal affairs of those 
offices and the work flow of those offices is as it should be, and in accord- 
ance W ith directions. 

It will also be charged with a constant check to be sure that our 
organizational structure is not being violated in any respect. It 
will be constantly checking to see that our procedures are being fol- 
lowed uniformly throughout the United States. 

In other words, it will be a comp ylete Inspec ‘tion Service which 
willbeina position to keep the Commissioner advised of anything that 
is happening in the field, and to make recommendations to him within 
thei ir — 

Mr. Curtts. In other words, the intent is to have it a rather broad 
Service that is not confin ed to those things re ating to honest \ of the 
employees and things directly leaning on that? 

Mr. Dunbar. No, sil : it is not confined to that. 

Mr. Curtis. In other words, it will be their job to inspect and report 
and recommend to an Commissioner on the Assistant Commissioners’ 
offices, the assistant district commissioners’ offices, and the deputy dlis- 
trict commissioners’ offices, and all suboffices from that; on the opera 
tion of each one of those offices. 

Mr. Duntap. Yes, sir: constant check. 

Mr. CURTIS. Will the checking of the character of the employees 


be an important part of their function ? 











24 PROPOSALS FOR STRENGTHENING TAX ADMINISTRATION 

Mr. Duntar. Yes, sir; very. We get much tighter control, we think, 
to do that service. 

Mr. Curtis. In other words, there will be, when this is perfected, a 
system that would prevent a collector of internal revenue, or anybody 
else, from just failing to file a return, for instance. 

Mr. Dunuar. So far as is humanly possible, we think it would; 
yes, sir. 

Mr. Curtis. There will be a system where somebody will be respon- 
sible to check on that ? 

Mr. Dunuar. Yes, sir. 

Mr. Curtis. And they would check on such things as the Commis 
sioner filing a return and forgetting to put his check in ? 

Mr. Dunwar. Certainly; yes, sir. 

Mr. Curris. Has any thought been given to confining the Inspec 
tion Service to that area ¢ 

Mr. Duniar. Contining it? You mean the personnel area only? 

Mr. Curtis. Yes. . 

Mr. Duntar. No, sir. 

Mr. Curtis. Has any question been raised as to the morale and the 
assuming of responsibility by deputy district commissioners and dis- 
trict commissioners, by having a broad Inspection Service that checks 
on all phases of the work ¢ 

Mr. Dunuar. Yes, that phase has been very carefully considered. 
There is no question of morale. We already examine our offices now 
completely. 

Mr. Curtis. I am not ready to make a recommendation. I do not 
mean that. But I think some thought should be given to an arm of 
the service that dealt with nothing but the personnel problems, in- 
tegrity, and honesty of the people; and I again want to repeat, as I 
lave clone in every public statement that I have made on this subject : 
the vast majority of the rank and file of officers and employees in the 
Internal Revenue Bureau throughout the country are above reproach. 
I believe that: but, by reason of the very fact year after year they are 
handling 50, 60, or more billions of dollars, I believe that there should 
be an Inspection Service that is not loaded with any other responsi 
bility than the personnel problems and the honesty of the emplovees. 
I think the honest ones are entitled to that service, and the public is 
cert: 7 entitled to that service for the small minority that should 
not be there without burdening that service with other things that 
may be controversial within the organization, that may be policy 
making, and that may call for taking a stand between this suboffice 
and that suboflice as to jurisdiction or procedure or methods. 

Secretary Snyper. Mr. Congressman, there is one statement made 
there that might not be perfectly clear, and that was with reference 
to auditing. That is audit as it affects the accounting of the individual 
person for the funds that he handles, and the operation. The over-all 
audit is an entirely different matter that is under study now by the 
GAO group. 

Actually, I will ask the Commissioner to enlarge on this. I think 
our Inspection Service as we have contemplated here, and are put 
ting into effect, deals with the very things you say and does not branch 
over into other areas. I would lke to have him expand that a little. 

Mr. Curtis. It is my understanding the answer to the question is 
that it does deal with that, and I think it is very commendable that 
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it does. I think there is a strong argument for confining the Inspec- 
tion Service to that, and that alone. 

Secretary Snyper. I think that we are in the same area here. I will 
ask the Commissioner to expand on that. What we are talking about, 
those broader activities, is their checking into the activities of the office 
as to the integrity of the operation of that office. and that of course must 
be in the inspection section, as I see it. 

Mr. Curtis. Yes, but it is also my understanding that the Inspec 
tion Service will check into matters and procedures and methods to- 
tally unrelated to the character checking of employees. Now, is that 
correct ¢ 

Secretary Snyper. It is not only character checking of employees 
but it is their function to check on conduct and operation after an 
employee is viven it job, a continuing check on that. They are both 
tied right together. 

Mr. Curtis. I understand the relation, and I do not want to be 
argumentative. I just do not want to leave the record in doubt. The 
pont is that this [Inspection service will be the Commissioner's 1) 
spection Service for purposes in addition to checking on the lovalty 
and integrity and honesty of the officers and employees. 

Mr. Duntar. The Inspection Service is not a policy-making o1 
vanizat ion, but employee conduct, honesty, integrity ~and the way they 
operate thei jobs are so interrelated that they must all be covered 
at the same time. In other words, it is just as much a part of that 
checking of that individual to determine that he ts performing his 
assigned cdluties competently as to determine that he is performing 
them honestly. 

Mr. Curtis. 1 understand it is important to determine both, and 
you are gomg to have the Inspection Service determine them. 

Mr. Dunuar. Yes, sir. 

Mr. Curris. I think I understand your position is then that it is 
going to be a broad | Ispection Service that is supposed to find out, 
report, and recommend to the Commissioner in regard to any opera 
tion of the Bureau from the Commissione rs office clear down to the 
local level: is that right / 

Mr. Dunuar. That is correct, but the officer in charge of each office 
will be responsible for setting up the rules otf conduct in that office. 
This Inspection Service checks on it to see that those are adequate, 
and that they are meeting with the ceneral obj ctive, He is like at 
examiner going into a bank: the bank sets up the rules of operation 
and the rules of conduct of the people. The examiner comes in to 
see that they are adequate, and are carried out. That is the inspection 
side and not particularly the setting up of the rules of conduct but to 
examine them to see that they are adequate to carry out the protection 


of the operation. 

Mr. Curtis. The Inspection Service could almost become a dupli 
cate arm of this one here, relieved of the actual service work of col 
lecting taxes. 

secretary Snyper. I do not see how that duplicates that. These 
operational jobs have many other functions that have to be done there 
in the way of receiving collections and reporting them and working 
out refunds and interpreting the tax laws, and many functions which 


} 


this Service will not have. This is purely one to check on the person 
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before coming into the Service, and after coming into the Service, as to 
their fitness for the job, and the manner in which they carry out their 
responsibilitie s when they are in the job. And for that reason we have 
kept it completely separate from any other functional line, because we 
did not want them hampered by any responsibility except to the top. 

Mr. Curtis. But your whole set-up is such to make a direct chain 
of authority leading to the Commissioner's desk; is that correct ? 

Secretary Snyper. That is correct. The operational functions fol- 
low a direct line of authority, and this inspection separately follows a 
direct line to the Commissioner, and neither touch except as the inspec- 
tion takes place, but not through any restraint or authority of anyone 
below the Commissioner. 

Mr. Curtis. Now, for a matter totally unrelated to honesty and 
integrity, who is the deputy district commissioner responsible to, the 
district commissioner or the chief inspector ¢ 

Secretary Snyper. To the district commissioner. The deputy dis 
trict commissioner is re sponsi ible for the operation of his offke ‘e to the 
district commissioner. 

Mr. Curtis. Now, suppose the Inspection Service has a suggestion 
or makes a report on procedure that is contrary to the district com 
missioner’s report; what then ¢ 

Secretary SNYDER. That is reported back to the Commissioner. It 
goes right back to the Commissioner, as I understand it—not to the 
district commissioner but right back to the Commissioner—and then 
the instruction would come from the Commissioner. 

Mr. Curtis. In other words, the chief inspector has a direct pipeline 
to the Commissioner, but the district commissioner has to go through 
the Assistant Commissioner / 

passed oe Snyper. The Inspection Service will also report to the 


Con missioner through an Assistant Commissioner. 
Mr. Dunvar. It is just like a branch bank operating under a parent 
bank ' whel » the bank examiners come In. Tl iere is no difference in the 


set-up at all. 


Mr. Curtis. Thank you. That ts all. 

Chairman King. Mr. Keogh will inquire. 

Mr. Kerocu. Mr. Secretary, I would like to ask two questions, if | 
may. They may be premature. In the application of this pro 
posed plan of reorganization, have you given any thought to limiting 
the te 1 of service of the district commissioner, and perhaps even a 
deputy district commissioner, with rotation of his place of assignment 
after the completion of that term ¢ 

Secretary Snyper. We have certainly given very careful considera 
tion to that, because basically in all my experience in administration 
and the banking system, I have always felt that rotation was one of 
the very important parts of assuring removal of temptation and as- 
suring greater flexibility, and also the stimulation of ideas. Under the 
present plan we are not able to rotate collectors because the very nature 
of their statutory appointment says they must live in the district in 
which their office is located. 

Under this plan, if adopted, there is no restriction on the rotation 
of these officials in the field. They can be moved from one place to 
another at the direction of the Commissioner. 

Mr. Keogu. Then I wondered whether you have given any thought 
to possible change in procedure that would eliminate the power now 
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vested in the Internal Revenue agent to make recommendations with 
respect to what subsequent action should be taken in any particular 
case, MY point being whether you have considered it advisable to 
remove from those who are in direct contact with the taxpaver the 
authority to make any recommendation, but leave that with some 
other body or group removed from the taxpaver., 

Secretary Snyper. One of the integral parts of this plan is that the 
taxpayer W ill not give up any rights or conveniences that he present ly 
has, but will be given additional ones as the plan develops. Now, as 
to the flow of the Ccises where legal questions are involved or where 
questions of adjustment are entailed in the taxpayer's relationship 
with the Bureau, I would be pleased to have our General Counsel 
give you a description of the flow of authority there, as to exactly 
what point—are you talking about fraud cases or any adjustment ? 

Mr. Krogu. I am talking about any recommendation made in the 
report of the agent. 

Secretary Snyper. I will ask the Commissioner then to give you that 
line of authority as it will be under the proposed plan, which will cut 
out quite a number of contacts, and will make a simpler problem for 
the taxpayer. 

Mr. Keroeu. I appreciate that offer, but I hesitate to take the com 
mittee’s time on that phase of it. It undoubtedly will be developed. 

Secretary Snyper. It is our interest to see that this plan is as clearly 
laid before the committee as possible. We are pleased to do it. 

Mr. Kerocu. 1 am simply trying to find out whether any considera- 
tion Was given or will be given to suggest that the agent or whoever 
is in direct contact with the taxpayer be limited to making a factual 
report on the case, and the determination of what subsequent action be 
taken rest with somebody else. 

Mr. Duntar. Of course we would always consider any constructive 
estion, such as that, Mr. Congressman, but that is a procedural] 
question and has not been taken into consideration hh the development 
of details of this plar . 

Mr. Byrnes. Mr. Chairman, on this Inspection Service again, really 
what is this Inspection Service doing? Does it take over the basic work 
that has been done by the Supervisors of accounts of collection? Have 


~1arao 


thev taken over those functions ¢ 


Secretary SNYDER. That is part of the reorganization plan. It is 
much more than just taking over that. 

Mr. Byrnes. That is where you transferred your duties of super- 
visors of accounts and collections. They have been out since July, and 
their duties have been over in the Inspection Service, is that correct ? 

Secretary Snyper. That is correct. 

Mr. Byrnes. It is contemplated you set it up so that the deficiency 
in effect that existed in the supervision by the supervisor of accounts 
and collections is going to be taken care of under your new 
organization / 

Secretary Snyper. That is our definite thought ; yes. 

Mr. Byrnes. That is where it is apparent that some of your prob- 
lems were created, because of a lack somewhere or other of supervision 
or inspection that was being done by the supervisor of accounts and 
collections. 

Secretary Snyper. That was part of our testimony In discussing 


this matter with the committee some time ago, that the Inspection 
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Service we have has not expanded as rapidly as the growth of the 
organization. We are getting that well under way now, and it will 
more adequately meet the problem that we are facing. 

Mr. Byrnes. You feel now, for instance, that this will bring to 
light the situation such as the third district in New York ? 

Secretary Snyper. I think very definitely it would serve to prevent 
such an occurrence. 

Mr. Byrnes. Now, in your old chart, one of the personnel functions 
was apparently carried out by the Special Agents Division, that is 
checking on applicants for jobs. Is that going to be done by the In- 
spection Service now ? 

Secretary Snyper. It will be; yes. 

Mr. Byrnes. And it is being done now? 

Secretary Snyper. Yes. 

Chairman Kine. I think that question going along the line it has, 
probably it would be better if Mr. Dunlap were to come forward with 
his charts. I think we could gain ground, and have it more lucid, if 
there is no objection. 

Secretary Snyper. Is counsel through with the questions ? 

Mr. DeWtnp. I will defer to the Secretary until the plan is pre- 
sented. 

Commissioner DunLAP. What did you wish, Mr. Chairman? That 
[ just run through it generally ¢ 

Chairman Kine. If you will permit a suggestion by me, I have 
found it a little clearer starting from the back and going forward. 
Perhaps you know best. 

Commissioner Dunuap. This first chart, which ts a general chart. 
is designed to show you the lines of control for every purpose, and we 
will not go too much into detail from this chart because we have 
enlarged these segments of it. 

This is a much tighter organization than we now have. The lines 
of control are direct. They are vertical. They pin point authority 
and they give much cioser control over all of our operations than has 
ever been possible in the past. 

The Inspection Service, which we have just discussed, gives the 
Commissioner a direct view of all his personnel and their operations, 
unhampered by any restrictions, by having any of his people serve 
under local field people. He is perfect ly free in his operat lols W ithout 
the chance of being influenced at the local level. 

You will note the line of authority comes right straight through 
from the ¢ ‘ommissioner to the Assistant Commissioner and the district 
commissioner, right down to the deputy district commissioner. That 
means that the Commissioner will only be dealing with 25 field officials. 
whereas now his office deals with almost 200. 

There is a great simplification in that respect, and it will allow 
us here in W ishington to devote more of our time to the constructive 
phases of our \ ork. 

In other words, it eliminates the difference between 25 and approxi 
mately 200 direct lines of communication into the Bureau. 

Mr. Curtis. I want toask a question about that big chart. 

Is the Chief Counsel an official of the Treasury Department, or the 
Bureau / 

Commissioner DuNLAp. He is appointed by the Treasury Depart 

{ vil-service laws under this plan, and he receives 


rrieenit rricie!l ‘ |-s¢ 
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his legal and professional advice and information from the General 
Counsel of the Treas iy Department. 

Fro: in opel itional star dpon t. he belo vs n the Burea if 
Internal Revenue. 


Mir. CURTIS, Why does he not belon 


tot lly nthe Bureau of Int 


or 


( ¢ mn oner LDUNLAI Do vou care to answer tha ir. Ly ; 
\i LYNCH | the t c¢ org ition of ltewal 
ts the Tren ey rere Was a norizec vy (Congress 
1934. that there be responsible to the Secretary a General Counsel 
s the chief law ofhcer of tl Weparti ‘nt, and the Assistants General 
Cou ippomnted by the Secretary 
Phat is with on xception: the statute had provided that, as to one 
\ xs it Gre ( | Couns q ne he t] po ted b the Pre “1adent, With 
tha lvice and « nt of the Senati The statute designate: 
t| it Assistant Genel Counsel shov lel Le the Assistant General C« 
sel for the Bureau of Internal Revenue. 
The reorganization plan would change that method of appointment 
as to that one Assistant General Counsel and also ch ge, as a mat 


ter ol stati tory cle If utiol e the title y For the Bureau of 1) fer al 
Revenue” and would place the powel of auppo htment With the 
secretary. 

Phat is the over-all framework of the legal professional staff serv- 
wes of the Treasury Department and its various bureaus ane 


operations. 


Che .\ tant G ral Ce el: vill have that duty in relation 
to the Bur ’ ol | tel il Revenue will, =o far as operat ons ure col 
cerned, not at all cut act s the authority of the Commissioner, 


frill aHurchorirty Alia respol ib lity for operations of the 13) rea of 
Inter | Revenue. 


Professionally. he will by resp nsible to the Secretary t rough tiv 
General Counsel of the Treasury, the ime as in other areas, all other 
areas of Treasury Department operations 

Mir CURTIS. | inh o| ad to have, fou the record the history VV 
regard to that going | wk to 1933 or 19384: but from here on out, 
this pattel s fixed t reate an organization respons ve to the Cor 


missioner, why is the Chief Counsel continued as a Treasury off 
cutting down another line of command, instead of being a Bureau 
oth il. standing son at in the same relat onsh Pp to the {om 
sioner as the Assistant Commissioner 

Mr. Lynen. Is your question why 

Mr. Curtis. Yes. 

Mr. Lyxcu. I would have to say that that, of course, brings forth 
»metter of opin oO} is To what the best form of organizat On 1s. | 


, 


thre 

think that form of organization is generally accepted throughout many 
areas of the Government as the preferable tvpe of orga L110 It is 
the type of oOrevanizatiol that | believe thre Lloove C ommisst 


en lorsed. 

I know for certain that their task foree specifically reported they 

ought that was the best tvpe of organization. 

Essentially, what it does is that without at all impeding the cor 
trol and direction, full control and direction of the Commissioner 
over operations of t] Bureau, it gives to him professional legal advice, 


4411 
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legal services, to be performed as such, available to him under the 
direction and through the appointive power of the Secretary of the 
Treasury. 

I just have to say, in answer to your question, that I believe that has 
been generally accepted and proved in Government organization as 
a meritorious system for creation of a professional staff system of 
legal practice and counsel. 

Mr. Curtis. What is the correct title of the chief legal officer for 
the Treasury Department ? 

Mr. Lynen. General Counsel of the Treasury Department. 

Mr. Curtis. The Chief Counsel for the Bureau of Internal Revenue 
is a subordinate of the General Counsel of the Treasury Department. 

Mr. Lyncu. Professionally only ; not as to operations of the Bureau 
of Internal Revenue. 

Mr. Curtis. I wish you would elaborate on that. 

Mr. Lynen. I mean that important matters of legal opinion, just 
the same as other matters of policy, are funneled in to the Secretary 
of the Treasury, and properly so. 

So with the relationships of legal matters to policy matters, they 
flow in to the Secretary of the Treasury. As far as operations are 
concerned, as to what the disposition of a particular case shall be, the 
Commissioner has responsive to him the legal counsel as to what the 
legal implications and legal results should be. 

Mr. Curris. With reference to policy questions flowing to the 
Secretary of the Treasury, they flow there through the Commissioner, 
do they not ¢ 

Mr. Lyncn. They flow there through the Commissioner, and then 
the Secretary has his own policy arms, too. 

Mr. Curris. But not so with reference to interpretation, legal 
opinion, and legal advice: is not that correct ? 

Mr. Lyneu. | am referring to legal advice attendant on a policy 
matter, Mr. Congressman. 

Mr. Curris. Soam 1. 

But instead of fixing responsibility in the Commissioner, he must 
take his legal advice from a subordinate of the General Counsel of the 
Treasury Department -is not that correct ? 

Mr. Lyncu. No. The Commissioner also is responsible to the Secre- 
tary. There is not anything that cuts off the Commissioner from the 
Secretary in policy matters. 

Mr. Curtis. That is correct. But his chief legal officer is not solely 
responsible to him; is not that right ¢ 

Mr. Lyncu. Solely I would put it that he is responsible to him; 
that the Commissioner has complete responsibility for operational 
matters of the Bureau of Internal Revenue. 

Mr. Curtis. But he is not solely responsible to the Commissioner, 
is he? 

Mr. Lyneu. Professionally, correct. 

Mr. Curtis. The Assistant Commissioner in charge of operations is 
responsible to the Commissioner, is he not ¢ 

Mr. Lyncu. That is correct. 

Mr. Curtis. To the Commissioner alone, and not to the Secretary 
of the Treasury ; is that correct ? 

Mr. Lyncu. To the Commissioner, and through the Commissioner 
tothe Secretary. 
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Mr. Curtis. Yes. And that is true of the Assistant Commissioner 
in the Technical Division, too, is it not ¢ 

Mr. Lyneu. It all flows to the Secretary through the Commissioner. 

Mr. Curtis. As well asthe inspection. 

And I think that the Commissioner, the individual responsible to 
maintain the confidence of the American people to collect all these 
billions and billions and billions of dollars should have a legal officer 
responsible to him and to him alone, and there would be no divided 
authority. There would not be two channels running to the Secretary 
of the Treasury. 

The Secretary of the Treasury would look to the Commissioner. 
The Commissioner would have complete control. 

But, as it is, the Commissioner starts out and has his chief legal 
officer an official of the Treasury Department. 

I do not think you have justified that, Mr. Lynch. 

Mr. Lyncu. I would like to refer to statements in the Hoover report. 
I think you will find that in other departments that is the accepted, 
preferred type of organization. 

I have here an excerpt. I could give you more detail on it, but I 
just have this before me. It is the task force report on the Treasury 
Department, of the Hoover Commission : : 

The General Counsel should determine legal matters pertaining to high policy 
and assign legal staff to other units of the Treasury. 

Mr. Curtis. Just a minute. What book are you reading from ? 

Mr. Lyncn. I am not reading from a book; I am reading from an 
excerpt I have from the task force report on the Treasury Depart- 
ment, the Hoover Commission task force report. 

Mr. Curtis. That is what I have before me. 

Is there anything in the Hoover Commission task force report that 
says the chief legal officer of the Commissioner should be a Treasury 
official / , 

Mr. Lyncu. When they speak of the General Counsel there, they 
are taking the set-up as it is today. That is what they were inquiring 
into. 

I think it might be pertinent to point out that this situation has 
gone through various changes and evolutions. As a matter of fact, 
the Congress in 1934, when it created the office of General Counsel 
for the Treasury and Assistant General Counsel for the Bureau, had 
before it immediately the experience from 1926 to 1933, and that 
experience was that you then had a general counsel for the Bureau 
of Internal Revenue. 

One of the purposes of Congress at that time, in passing the act 
in 1934, was to change that situation; which you suggest it should 
be now, ‘ ~~ 

Mr. Curtis. As a matter of fact, that was changed at the request 
of the Treasury and not at the request of the Bureau of Internal 
Revenue, was it not? 

Mr. Lyncnw. Yes. The Treasury Department sponsored the legis- 
lation. I assume it met with the full view and acceptance of the 
merits by Congress. 

Prior to that time, there used to be assignment of solicitors for 
the Bureau of Internal Revenue and assignment of a Solicitor for 
the Treasury Department. That was the set-up preceding 1926. 
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Mr. Curtis. Mr. Lynch, I do not believe you have still given any 
impelling reasons for it. 1 cannot minimize the responsibility of the 
Commissioner of Internal Revenve. TI think it is so great it is almost 
unfair to ask a man to serve in that job. The amount of money to be 
collected is so great and there is a tiny minority of the people who 
are not anxious to do perhaps their full part. 

I wonder if you have any further reasons why the Commissioner of 
Internal Revenue could hot have his own legal officer. respon ble to 
him. and to him alone. 

Mr. Lyncn. May I read another excerpt from the Hoover Commis 
sion task force report ¢ 

Mr. Curtis. Yes. 

Mr. Lyneu. This has to do, as I understand it, with the set-up 
generally in Government. The one | referred tO before had specific 
ally to do with the ‘Treasury Department. This states: 

Whether the lecal work in a department should be centratized depends upon 
the volume of such work and the specialized needs of operating units.” tn gen 
eral, we favor the centralized arrangement since it permits greater flexibility 
in the assignment of legal personnel and so is more economical. For where a 
bureau has a large and specialized legal burden, then it might have its own legal 
staff, paid from its own funds jut such a bureau leszal staff should function 
under the close professional supervision of the General Counsel 

Mr. Curtis. What do you mean by professional supervision ¢ 

Mr. Lyncu. I mean just what I was attempting to delineate as to 
the situation with respect to the Assistant General Counsel for the 
Bureau. 

Mr. Curtts. What does the task force mean by professional super- 
vision ? 

Mr. LYN« H. Professional with relationship to the professional per- 
formance of his service, and not operations: that operations are under 
the Commissioner. 

Mr. Curtis. In laying down that general policy, the task force— 
which, after all, is not through the Commissioner: just somebody 
working for him—the task force recognized that that general rule 
probably should not always apply if it is an important bureau. 

Can you tell me any more important bureau in this Government 
than the one that collects all these taxes / 

Mr. Lyncn. Mr. Congressman, as I read that, L think that what 
they were referring to was whether you should have one central legal 
staff in a department or whether you should have within a department 
several separate legal staffs for any bureaus that are important enough 
to warrant it. They recognize the latter, the separate legal staffs, but 
they did say that in such case those separate legal staffs should be 
under the professional supervision of the General Counsel. 

Mr. Curtis. Did they in their reports any place indicate what they 
mean by professional supervision ? 

Mr. Lyncu. I take it to mean the quality of performance of the 
lawyers, the quality of their professional service. 

Mr. Curtis. In other words, to a set of certain standards of pro 
fession. 

Mr. Lynen. And to see that the standards are observed and to see 
that the people are qualified. 

Mr. Curtis. I would go that far. I would say that there should 
be certain standards of professional attainment and experience and 
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background and so on for the people to qualify for these important 
obs. 

But I still think that the person who has to take the terrific re- 
sponsibility of being (‘commissioner of Internal Revenue should be 
allowed a legal officer the first thing. 

Mr. Krogu. Mr. Lynch, as a matter of fact, would not this proposed 
treatment tend to place in the chief legal officer of the bureau that 
degree of Independence that makes for owreater objectivity ¢ 

Mr. Lyncnu. That is one of the basic purposes of it, Mr. Keogh, 
end that isthe thing I say has been endorsed generally in Government 
ayn ration, 

And I know, in my experience, and certainly in yours, in Gevern 
ment and outside Govern lent, it ha been thor elt to be a distinctly 


} 
’ 


helpful thing in the performance of professional services that the 


| “— 
person have a devret ot quas} independence so that his view of legal 
matters is to receive the attention that comes from that. 

Mr. KEOGH. And it : the basi differen e between house counsel 


and outside, independent lawyers, Is it not ¢ 

Mr Ly NCII,. Corre & 

Mr. Keogu. And the judging of the quality of the professional 
services rendered by one law ye is best clone by another law ve - is 
that not correct / 

Mr. Lynen. Yes, sir. 

Chairman Kine. Are vou through. Mr. Keogh / 

Mr. Keocu. Yes 


Conunissioner Dunnar. The only thing I think we should bear in 
rhhit ad cove he th ( ir =“ the cle nite line of respons Dil t\ <hown 
on it 

Chis next art shows t] plan for th Bureau of Internal Revenue 

ry ere \\ tol tself, the proposed orvaniZatllo i. Bu 
reau hendquarters, the ¢ ommissioner’s immediate office. 

Phe Bureau will be designed and is designed under this ] 1 SO 
that here in Washington will perform only those services which 
mitist by pel formed « N ition wie bas S 1} orde} to mmsure unitorm 
iiy i the enforcement and nterpretation of the tax laws thro vhout 

( rt e\ t 

It is des gned f ! re that a disti t commissioner in o part of 
the count ! hterpret ¢ the laws and enfon Ing them u nian 
ner differe) Pron qguistrict Comiuiss er im another part of the 
a ry. 

li ilso designed to perform those service functions Ww h we 
niust perform on the Washington level, such as providing the statis- 
ties all 1 necessary nrormation n recled by the Treas ivy a the Con 
rl - onsideratio oO! tax poli ! sand appropriation policies. 

Each one of the three Assistant Commissione < provided with a 

ff which enables hu o perform his particular function. He has 
the spectalists provict unt the groups provided to assist im in 
that work. 

The important thing to remember about it is that » detailed ¢« D 
erations are to be pe formed I the Bi reau as such. 

Do you have any q tio! about that / Any quest bout this 


»| ise of the chart 4 
Mr. Byrnes. Y« 
Chairman KING. \I Byrnes. 
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Mr. Byrnes. At the present time, you have up at your level there, 
your Washington level, you have Assistant Commissioners. How 
many of those do you have today ? 

Commissioner Duntap. Two, sir. 

Mr. Byrnes. And are those eliminated ¢ 

Commissioner Duntap. Yes; they are eliminated. Three are sub- 
stituted, career people. 

Mr. Byrnes. Then you have Special Deputy Commissioners. 

Commissioner Dun.ap. Yes, sir. 

Mr. Byrnes. How many of those do you have today ? 

Commissioner DuNLAP. We have one. 

Mr. Byrnes. Then you have Deputy Commissioners. 

Commissioner Duntap. Five. 

Mr. Byrnes. What I understand that you are doing is that you are 
really taking eight people’s jobs and compressing them into three 
offices. 

Commissioner Dun.iap. We are eliminating the operating func- 
tions performed by those officers and converting to staff functions. 

You see, as I explained before, we have almost 200 officers reporting 
directly for operation instructions to the Bureau now. That is the 
job of those Deputy Commissioners. And those lines of communica- 
tion are eliminated. They cease to become operating officers and be- 
come staff functions in advising the Assistant Commissioners under 
whom that particular duty falls. 

Mr. Byrnes. Let us take over here your Assistant Commissioner, 
Technical. He takes the piace, in some of the functions, of your 
technical staff, does he not, that you now have on your technical 
staff ? 

Commissioner Dun.ap. No, sir. 

Mr. Byrnes. Who does that at the top level ? 

Commissioner DunLap. That is under operations. 

Mr. Byrnes. Does your technical staff today make rulings and 
make technical reviews ? 

Commissioner Dun.ar. Yes, sir; on specific cases before them. 

Mr. Byrnes. That is under your Assistant Commissioner, Techni- 
cal. 

Commissioner Dunuap. Technical staff now is headed by a head, 
as we call them, not by a Deputy Commissioner. His job, under this 
plan, would be approximately the same as it is. He has a very small 
staff here in Washington now. He merely insures that the settle- 
ments and agreements reached in field offices accord with Bureau 
policy and principle and are proper from that standpoint. 

He would continue to do that as a staff officer, under the Assistant 
Commissioner, Operations. 

That is to insure, again, uniformity throughout all the appellate 
processes set up under this plan. 

Mr. Byrnes. You have taken some of the duties performed by the 
technical staff and divided them between the operations and technical, 
have you not? 

Commissioner Duntar. Maybe that wording is confusing. You 
know, we must make, on a Nation-wide level, the rulings as to tax- 
exempt organizations, broad rulings of that nature, which you could 
not delegate to 25 different people; otherwise you would lose uni- 
formity throughout the service. 
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So that is the function of the rulings and technical review. The 
words “technical reviews” should not be confused with the technical 
staff. 

Mr. Byrnes. Is not that work done by the present technical staff / 

Commissioner Duntap. No; it is done in the Income Tax Division 
at the present time. 

Mr. Byrnes. One of the charts that I have of your present org: ini- 
zation shows, as to the technical staff, that they “review and coordi- 
nate work of staff divisions to insure uniformity of procedure and 
consistency of treatment.” 

Commissioner Duniar. That is right. But that is their own staff 
divisions within the present technical staff. 

Dou you have any other questions about the Bureau functions 
themselves / 

I think it is fairly self-explanatory when we just state that we do 
not do anything in the Bureau and do not contemplate doing anything 
in the Bureau other th mn things that must be done on a national scale. 

Mr. DeWinp. Mr. Chairman, might I interpose a question here / 

Chairman Kine. Certainly. 

Mr. DeWinp. Mr. Dunlap, in our discussions about this matter, I 
gained the impression that the Office of Chief Counsel would have 
legal staff attached to the three Assistant Commissioners’ offices. 
That chart does not so indicate. 

Commissioner Duntap. In other words, in our legislative and 
search group here, we are working on certain recommendations for 
legislation possibly, or on some regulation, something of that kind. 
We would detail to that officer sufficient attorneys from the Chief 
Counsel's office to enable them to complete that job. Then they would 
go back and be available for reassignment anywhere in the Bureau 
where they are needed. 

Mr. DeWrnp. At the present time, am I correct in believing that 
the Chief Counsel has lawyers who are assigned to responsibility 
bearing on all those functions, except possibly the integrity aspect 
of the inspection function / 

Commissioner Duniap. That is right. 

Mr. DeWInp. Does this indi ate that there is ho clear decision on 
the desirability and necessity of having legal units attached to all of 
these functions ? 

Commissioner DuNLApP. They would be attached; yes, sir. Lawyers 
from the Chief Counsel’s office would be attached in sufficient numbers 
to enable these peop ue to pe ‘rform their functions. 

The reason why they would be attached is that, due perhaps to the 
pressure of workload. they woul | need 2 20 lawye rs in ti section for 
a week, and only 3 some where else, while next week you might need 20 
in that section and only 2 in the other. So they could be located in 
there with no waste of our legal talent and with the least possible 
expense. 

Mr. DeWinp. How was that decision reached as to the necessity for 
legal advice to any of those units at any particular time ? 

Commissioner DunuApr. In a large respect, there is a lot of legal 
work that is necessary in reaching those decisions. They involve 
points of law quite often—most often, you might say—especially 
where there is a request for a solution of a new idea or the answer to 
anew idea. You need the legal advice. 
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We could do it there with lawyers on our regular rolls, as regular 
employees i f we did that, the t would have to be reviewed in 
the Chief Ce el’s off ‘e again: wh Is an unnecessary duplication. 

So in order to avoid the duplication of an unnecessary review, we 
have these people come down and help in the processing of it. 

Mr. DeWinp. In reaching the decision as to what legal review is 
hecessary and a o the ass criimienht ind pos ible rotation and reassieon 
ment of personnel. is that a fu on of the Chief Counsel, or a function 
of the A tant Commissioner 4 

Con ssioner Dunbar. The ( ef Counsel would work with the 
Assistant Com ssionel 

In ras. t \ int 4 n oner would tell the Clief 
Cor se]: *] ! going to need r sulhier number of attor evs to han 
adh sit tion. 

Phe Chief Counsel would then detail the personnel! available to him 
to help the Assistant Commissioner with that particular assignment. 


Mr. DeWrxv. These would be lawyers responsible to the Chief 


Commissioner DUNLAP. From 2a pi fessional standpoint only. Op- 
erationally, once the are detailed In there, they are responsible oper- 
ationally to that Assistant Commissioner. 

Mi Dy WIND ] cralhe | the 1TNhp ‘SS1LO] -and ] would | ke to be cor- 
rected if this Impression is wrong—that the lawyers work under the 
( ef © ounse ! lI that thre quality of then cle ISs1oOns ind correctness of 
t cle and legal advice would be supervised and determined 
ulti tely by t ( ef Counse!: that that wo ld be his responsibility. 

( nil onel DUNLAP. That sal iuteiyv correct: ve ; 

But the fact that they are on the job and doing the work and that 
thei it should be and that th ! oe then 

they ar there, would be 1 respons 


Mr. DeW Phat, frankly, pr e. I cannot understand how 
ve t those tun quite t \ 

( I) ip. It go » that principle 
\\ Oo | t resp It goes ba oO e same 
}) mebody \ tnese te (| ) » 1s { 

lv tothe. ~ rking 
\ \ L eo As | t the 
ent fa regulation is prepared in, let u iv. the Income Tax 
| ow he ll cle Cine Assistant Cs il ner, Tech 
i\ or Le } 1. it ro Ltt f 
€ oO t! ( : aA i | \ W 
T ? | rey i ons \ lh ( | by 
the ( 

Wi ct part of this / 

Co oner Duntap. Under t! plan we ¢ inate that extra 
revit 1] venerally, ves, but the re w work done by 
I te same time it is being prepare 


; 


Vir. Der \Winp It : done by his ittorneys, report uv to him 
Comn r DUNLAP. Yes. 
Mr. DeWinp. That did not appear from the chart, that there would 


Y il units attached to each of the Assistant Commis 
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Mr. DeEWINb. And preparation tT court rulins 1 vers 
would part veut | advise in t ecisions cl \ : 

ose, they would report t the Chief Counsel: is that corre 

Commissioner Dun tap. That is exactly correct: ye 

Mr. DeWinp. Would that be true of all thre \ss tf { omiiis 
Sroner ( 


Commissioner DuNLaP. Yes, str. 
Mr. ByRNeEs. You r¢ lly should have a dotted line, then, should you 
not, ranning from the Chief Counsel to the Assistant Commissioners ? 
Com) oner DuNLAP. We possibly could. 
Mr. BYRNES. It a matter of vhethe vou could, Would that 
not be more descriptive of what actually is going to tal 
Commissioner Duntap. Of course. Yes. You may be ri 


But, actually, the Commissioner's line of control is shown there. and 
that naturally includes the Assistant Commissioners. 

\Lr. DeWinpn. If I wi erstand the question that Mr. Byrnes was 
ask lv: Wor ld it not be an accurate presentation of the organization 
to have a box on t!] rt under each, or next to each, Assistant Com 
| With 1 pHonsibility | ited to the 
Chief Counsel ¢ 

Commissioner DunLap. Do you mean in each one of these boxes ? 

Mr. DEW inp. Attached to each Assistant Commissioner's level. or 
each staff level. r the Assistant Commissioners: the legal unit 
Commissioner Duntap. Yes: it would clarify it. 
Mr. ] EW NpD. || if ould bye perl ups Lol clay hie tic . 2 " ie} 


i 
standing of what thi eme is. 
Commissioner DUNLAP. 1¢ 
(re there < ripe) e Chomp oOnel level ¢ 
If not. let us goon tothe district commissioner. 


Mr. Ly WIND. B fore we go on to that. in the oper ition of the Bin 
Lu, of « 


De} ivtment ¢ J us : United State attorneys oices, and o Ce] 


ourse, there are constant questions of relationships with the 


. . . 
\I IK GH hh ( nn? Hero! we recess, Ay | \ { DO 
' ' , 
i ( 0} a itemient W ry othe } 
] " 1 
i rrect eC | l or t MOMMLITE ‘ c express 
? ? ] 
[ am sure you jou it \ rt 
! l t tine pel tips mol ( l > \ 
‘ onstry \ I rk ive t Ver 
| } 
( l A lit eeeeeeaea \\ 1 re eSS til © 
Chere i} il IY nor | { he irlils ect a 1 21 . 
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AFTERNOON SESSION 


(The hearing was resumed at 2 p. m., pursuant to recess. ) 

Chairman Kine. Mr. Commissioner, do you choose to commence 
again where we left off? 

Mr. Dunwap. I am ready to continue. 


STATEMENTS OF JOHN B. DUNLAP, COMMISSIONER OF THE BUREAU 
OF INTERNAL REVENUE; WILLIAM W. PARSONS, ADMINISTRA- 
TIVE ASSISTANT SECRETARY OF THE TREASURY; AND THOMAS 
J. LYNCH, GENERAL COUNSEL FOR THE TREASURY DEPART- 
MENT—Resumed . 


Mr. DeWinp. Mr. Dunlap, in connection with the relationship of 
the Chief Counsel to the Bureau organization, would it be possible for 
the committee to obtain an organizational chart of the Chief Counsel's 
office that would show the various divisions and the set-up of the Chief 
Counsel’s office under the reorganization ? 

Mr. Duntar. Certainly. 

Mr. DeW inp. a then a second chart which would show as to 
each unit of the Chief Counsel’s office which operates in conjunction 
with the operation of the Bureau, just how that unit is associated 
with the operating unit? 

Mr. Dunuar. Yes: we could show you that very simply, I believe, 
in the chart, Mr. DeWind, which will answer, I am sure, many 
questions. 

Mr. DeWrnp. Will that require the preparation of two additional 
charts / 

Mr. DuNLAP. | believe it could all be clone on one good sized chart. 

Mr. DeWinp. That would not make any difference, whether it is 
one chart or two. 

Mr. Duntar. That is right. You mean from the top to the bot- 
tom of this whole set-up? We could do that, and will be glad to. 

Mr. DeWinpv. Before you go ahead with the district commissioner’s 
office, there are one or two questions I had in connection with the 
Washington organization, 

In the case of the Assistant Commissioner, as I understand it, he 
would participate in the formulation and discussion of proposed le; wis- 
lation, modification of existing law, and other legislative matters; is 
that correct / 

Mr. Duntar. Yes; he would participate. 

Mr. DeWinv. Would that participation generally be in the formu- 
lation of recommendations to be made to the Secretary of the Treas- 
ury‘ 

Mr. Duntapr. Yes, sir. 

Mr. Byrnes. Do they not have a whole section in the Treasury that 
does nothing but that ? 

Mr. Dunutarv. Yes, but it works hand-in-glove with our section, Mr. 
Byrnes, because so many of those recommendations deal purely and 
simply with changes in the internal revenue statutes and code. 

Mr. Byrnes. That is what I mean. You have two branches do- 
ing the same job, in a sense. 

Mr. Duntar. No, sir; I do not think so. We do most of the detail 
work; and the policy work, and determination about whether that 
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is finally a good thing to recommend to the Congress, is done at 
Mr. Lynch’s level. 

Mr. Byrnes. You make the recommendations to them; and they 
decide whether they are going to see the light of day ? 

Mr. Duntap. Well, the Secretary does that, of course. 

Mr. Byrnes. That is what happens; that is the function that is 
carried on by the section in Mr. Lynch’s office ? 

Mr. Duntar. Yes. The Commissioner himself does not approach 
Congress directly with those recommendations. That is done at the 
Secretary’s level. 

Mr. Byrnes. It seems to me that is one of the difficulties we ran into 
earlier, as far as this committee is concerned, to try to find out what 
recommendations were being made by the Bureau for a change in 
administration or changes in the statute which got waylaid when they 
got over in the Treasury, and Congress never heard about them. In 
fact, if my information is correct, we asked last January for informa 
tion from the Bureau as to a complete breakdown of the recommenda- 
tions they had made to the Treasury, and we still have not found out 
what the recommendations were that came from the Bureau to the 
Treasury, and they have never come to light. 

I do not know whether you are discontinuing that, or it is the same 
operation, or whether you are going to prevent that a little bit in this 
new structure. 

Mr. Lyncn. Mr. Byrnes, it is my understanding—and I would like 
the committee and committee staff to check this as I say it—that a 
request was made by this subcommittee for our recommendations with 
respect to the kind of administrative matters that should go into 
legislative proposals, and those were furnished to this subcommittee 
and there has not been any withholding of that; that is a matter of 
mutual work, shared in with mutual considerations as between the 
Secretary's level and the Bureau of Internal Revenue. I think the 
fact is precisely that way. There has not been suppression of any- 
thing. When this committee asked for the recommendations made, 
they were furnished them. 

Mr. Byrnes. You mean tell me we have all the L. and R. memoran- 
dums and all legislative recommendations submitted during the last 
5 years by the Chief Counsel for the Bureau to the Treasury De- 
partment ¢ 

Mr. Lyncen. I would like to check that in detail. It is my recollec- 
tion that that request was made, and Mr. Kirby informs me that 
request was complied with, and it was complied with willingly, as 
soon as we possibly could after it was made. 

Mr. Byrnes. Do you recall, Mr. Counsel? I refer you to where this 
was asked for. It was asked for in a letter from the chairman dated 
March 14. 

I was wondering whether in those recommendations we ever found 
anything that corresponded to the reorganizations that are now being 
proposed, and which have been under study for such a long period of 
time, according to the Secretary. 

Mr. Lyncu. Of course, that is handled by the Secretary under this 
management staff. My conception of what you are asking about has 
to do with administrative provisions of the code, which serve to bring 
about improvements in the Internal Revenue Code provisions. They 
are the sort of things that this committee had up in its bill a couple 
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of vears ago. I think we discussed, | would say, perhaps D0 or 100 
suggestions at that time with the staff of the Jomt Committee on 
Internal Revenue, and it winnowed itself down to a few which they 
thought would be practical ones to present to the committee. 

Mr. Byrnes. I think you misunderstand what I am talking about. 
I am talking about the recommendations which came from the Bureau, 
the Chief Counsel of the Bureau, to the Treasury Department, for 
changes in administartive practices or anything else, that required 
legislation which would make for better performance of functions and 
duties of the Bureau in collecting taxes. 

I am athe viper, whether you ever received that information that 
was I f ed: ned if vou did. whethet wn of these thing that we 
are now talking about as part of this plan, were incorporated in those 
recommendations. 

Mr. Dun ip. Those were not functions of the Chief Cow se], The 


studi sot the admin trative opr ratiols ar ! the il proven nts to be 
made the Bureau were vested in our mat agement ce mmittee, not 


in our Chief Counsel's office. and the recommendations drawn up by 
that management committee and considered before the Wiggins Com 
mittee over on the Secretary's level. Your counsel has all of the 
rhiiheufl of the meetings of those committees in his possession. 

I believe that is right. Mr. DeWind. 

Mr. DeWinpb. That is right 

Mr. Dun bap They only submit recommendations to the Chief 
Counsel on legislative matters and legal matters. the questions of law. 


The management studies are submitted by our own mmittee and 
analyzed by the Secretarv’s management committee at formal meet 
ings where minutes are kept and records are printed, and your counsel] 


has all of those. 
Mr. DeWinp. [think perhaps it ought to be clear for the record here 


that t! Wiggins committee never made reorganization recomnn naa 
tions in general or along the lines of this particular plan. It is true 
we \é the hilt [e- of thr meetings of th if conimittee that (i) cussed 
general vim trative } oblems. but not involvi a majo reorganil 


Zation. 

Mr Dr NLAP. Yes. And you also have t] e report of the engvimeer 
firm that sti ed the Bureau, do you not ? 

Mr. DeWrnp. That is right. 


point, sir? 


Mer. Dunxtar. Do I clarify that 

Mi. Byrnes. I think t does clarify t, except that I do not think if 
was verv clear in the first instance when our chairman addressed this 
lette) tothe Commissioner back in Mat h. that there were two separate 
arenas in the Bureau that made recommendation as far as the veneral 
operat 0 meerned., It was my opinior at that time, as it almost 
appears fro s letter, that it was probably the opinion of the 
chairman, although he can speak for himself, that most of those went 
by the route of the Chief Counsel. ul al if you four ul son thing that 
wis 9 ng i little amis ovel inthe Bu enu and needed some corrective 
action, t t it iso e over by the Ch PC insel and then through the 
Ch Couns is also submitted to the : Teena Department for 
th olicyv o he itel 


Mr. Dunnar. Only if it requires a legal opinion. For instance, 
ever since the Reo vanization Plan No. 26, the secretary has been 
cle ley ting more und more functions to the Commissioner. The Com- 
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missioner has been redelegating those down where they were amenable 
to delegation. 

Now, on questions of cle levation, studies whethe tT silo ikl be dele 
gated or not, some of them required ho legal Opinion, a xl it was done 
without any ady ce of the Chief Counsel. Others req ured legal 
opinion as to whether or not it was a proper delegation, and were 

it mitted to the Chief Coun el for his Opmio! ; But not all of them, 
by anv manner of means. 

’Mr. Byrnes. Any way. the procedure is going to stay the same unde 
the new reorganization set-up ¢ 

Mr. Dunnar. Yes. si Management improvements wil 
miutted directly by the ¢ ‘ommissroner, not through the Chief 
unless they affect the ¢ hief Counsel’s office. 

Mr. Byrnes. Who are vou going to have, under your new set-up, 
working on the adi trative revision oO} pol C\ changes that do not 


| Lie sub 
or 


unsel, 


have the legal spect ¢ 

Mr. Dunuar. The Commissioner will retain his management staff 
as part of his personal office, just as it now is. We want that manage 
ment staff not only retained but strengthened. In my opinion, it pet 


forms one « f the mhiost \ hu ible services that we have ry thee Bureau. 


The v have been making and W ill continue to make as ony as there is 


a Burean, I nope, a ce stant analysis of our operations, W th a view 
toward suggesting improvements. I think they have done a remark 


able job to date, Mr. Byrnes. I think we are very fortunate in the 


type of people we Nave n there, partienlarly n having Dr. Atkeson 


in there. and I woul! ite to think we would ever be without a man 
uvgement stafl of that caliber. 

Mr. Byrnes. I did not see it in the chart. 

Mr. Duxuar. It neluded in the Commissioner's block You 


understand in that block is the Commissioner's personal staff, such as 
his own technicians that assist him in the performance of his own 
immediate duties. 

Mr. DeWinp. Mr. Dunlap, as I understand it, so far as technical 
tax legislation is concerned, such recommendations as are made to 
the Secretary of the Treasury by the Bureau will originate in the 

me 


Assistant Conn . Teehn il: ame management stal tudies 
will still be unde the qurisdi tion of the Assistant Commissioner of 
Operations ? 

Mr. Dunxtar. No: [ would not say exactly that. Management staff 
studies will still be made by our n iwement staff, who study the 
entire operati n of the Bureau. Mr. DeWind. Of course, each Assist 
ant Conmmissioner will be constantly studying, through his staff, any 
possible improvements that can be made in his own spher of opera 


tio! 
Mr. DeWinp. The management staff itself will remain directly a 
part of the Comn oner’s statl ¢ , 
Mr. Dunnar. As a part of his own personal family: ves, sir 
(re there a Vy other (yt tions about the Bureau level hart / 


Mr. DeWrnp. In ‘ necTtTiol with the Assistant Comm! on me) 
| 


erations, 1f was not rive ly clear to me as to list wh ( ly operating 
functions would be exclusively under the jurisdiction of the Assistant 
Conimissione rs Operat OS, and what operating funet ( . 


and study of the operating functions would be under the jurisdictior 


of the Assistal t Co NH oner of Inspection. 
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Mr. Duntap. He is charged with responsibility of operating all of 
our field operations, actual operation of them. 

Mr. DeWinp. The Assistant Commissioner of Operations? 

Mr. Dunuar. Yes, sir; he is the operating officer in charge of all 
of our field operations. 

The Assistant Commissioner, Inspection, is merely charged with 
the inspection duties. He has nothing to do with operations except to 
check the activities that we described this morning. 

Mr. DeWinp. Would it be fair to say that his duties are confined 
to determining how effectively and how efficiently the operating proc- 
esses prescribed by the Assistant Commissioner, Operations, are 
carried out, and not to create or recommend steps for such 
proceedings ¢ 

Mr. Dunwar. Sure, I think that is correct. 

Mr. DeWrnp. He is just a fact-finding investigator who reports 
back as to the carrying out of the system of operation prescribed by 
the Assistant Commissioner, Operations ¢ 

Mr. Dunuar. Yes, sir, which of course, in the final analysis, have 
been prescribed by the Commissioner himself. 

Mr. DeW rnp. Yes, certainly. 

Now, to what extent, if any, Mr. Dunlap, does the Assistant Com- 
missioner, Inspection, have jurisdiction over the operations of the 
Assistant Commissioner, Technical? 

Mr. Dunuar. Have jurisdiction over him? None. 

Mr. DeWinp. There would be no review by the Assistant Commis- 
sioner, Inspection, of the technical decisions, rulings, and policy on 
the part of the Assistant Commissioner, Technical ¢ 

Mr. Duntar. No, sir; just inspection facilities, just as he would 
inspect any other office. 

Mr. DeWtnp. That is, inspecting how well they are carrying out 
the directives of the Assistant Commissioner, but not prescribing 
new directives or recommending new directives / 

Mr. Duntar. That is right. 

Mr. DeWinp. Would that same situation be true of the Chief Coun- 
sel’s office: the Assistant Commissioner of Inspection would super- 
vise the efficiency ? 

Mr. Duntar. I would not say he would supervise, but he would 
check on it: also on their conduct, and everything else, Just as he 
would any other office. He would check their financial statements 
and things of that kind, just as he is doing now. 

Mr. DeW rnp. Now, to take the relationship between the Assistant 
Commissioner, Operations, and the Assistant Commissioner, Techni- 
cal, I notice that the Assistant Commissioner, Operations, has under 
him the Appellate Division. Now, to what extent, in that jurisdiction 
over the Appellate Division, is he limited to the operation of the 
Division, and to what extent does the Technical Commissioner have 
jurisdiction over the decisions and legal policies and findings of the 
Appellate Division ¢ 

Mr. Duntar. The Assistant Commissioner, Operations, is charged 
with the efficient operation and the carrying out of the policies by 
all of the Appellate Section set-up, under this plan. It is his responsi- 
bility, and at that level, staff level, where it says appellate under 
him, is where the staff assistant will see that the proper review and 
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everything else is done, in connection with the Appellate Division, 
just as it is now done by the head of the technical staff. 

Mr. DeWrnp. Well, the decisions of that group are primarily tech- 
nical prob lems, are they not, decisions of law and decisions of inter- 
pret ition, which functionally would appear to belong to the Assist- 
ant Coitnaiedians r, Technical? 

Mr. Dunxap. No, I do not feel so. I feel those are operational and 
actual problems: not the problems such as are involved in writing 
legislation, writing regulations, and rendering taxpayer decisions, 
such as whether or not an organization is exempt from taxation. 
Now, things of that kind . : not think come within the confines of 


the Assistant Commissio1 Technical. 
nag DeWinv. When the re pellate Division reaches a decision in a 
case, that decision is very much akin to a ruling, it would seem to me. 


meg the ruling power, the interpretative power, is under the Assist- 
ant + ommissione re Tech ni al. It would seem to me, in orde! to coordi- 
nate that with the decisions of the Ap pe llate Division re ‘presenting, 
in effect, rulings on particular —— it would likewise be under 
the Assistant Commissioner, Technical, or you might have a seri- 
ous: 

Mr. Dunuap. I do not think that problem would be of major pro- 
portion, so far as compared to the operational problems that come 
along, because your appellate set-up is practically the same as it is 
now. You have the C] f Counsel's re pres sentatives 1n there, just as 
you do in all the other sections, detailed in there from the Chief 
Counsel's office, who assist. in that performance. 

Mr. DeEWIrnp. I think we are in agreement, but are not understand- 
ing each other. If, for example, the Appellate Division is rendering 
decisions on family partner rship cases, the question of whether those 
decisions are correct and in conformity with the ruling policy of the 
Assistant Commissioner, Technical, is a question which shoul a he 


referred to the Assistant Commissioner, Technical. Is that not with- 


in his jurisdiction ¢ 

Mr. DunuaPp. No, sir: it would not be, under this plan. It would 
be a function of the Assistant Commissioner, Operations, through his 
appellate staff. 

Mr. DeEWIND. How 1s the Assistant Commissi ner, Operations, to 
coordinate his interpretative views with those of the Assistant Com- 
missioner, Technical, so that we would have a ruling policy and de- 
cision policy that are in h irmony ¢ 

Mr. Duntap. Don’t build a fence around those people. Of course, 
they are going to have their lines hetween them where they agree 
on policy, and one gets guidance from the other. Those things have 
got to be. There cannot be an iron fence built around any one of 
them. They have to work back and forth and with and between each 
other. That cannot be avoided in any plan, and it is not intended 
that it should. 

Mr. Curtis. Mr. DeWind, would you vield for a question at that 
point ¢ 

Mr. DeWinp. Certainly. 

Mr. Curtis. The actual case involving a taxpayer's lability, and 
so on, when it went to a level above the district commissioner, would 
go to the Assistant Commissioner of Operations, is that rght / 
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Mr. Duntap. There is no case involving a tax settlement that goes 
above the district commissioner level, 

Mr. Cuxtts. I did not mean settlement. I mean a taxpayer's prob 
lem. If it is an actual case, the only place it can go, above the district 
commissioner, 1s to the Assistant Commissioner of ( Jperations, is that 
right ¢ 

Mir. Duntap. Yes. 

Mr. Curris. That problem will not go to the Assistant Commis- 
sioner, Technical ¢ 

Mr. Duntap. No. 

Mr. Curtis. Now, suppose it reaches the Appellate Section under 
Assistant Commissioner, Operations, and there is no ruling covering 
it, what then / 

Mr. Duntap. The Chief Counsel will be called on to make one. 

Mr. Curtis. The Chief Counsel ? 

Mr. Duntap. Yes, sir. 

Mr. DeWinp. Perhaps I might get it with my question in a some- 
what al {he rent way. If the district conminissioner arrives at decisio} Ss. 
as they will, in settlement of cases in the field, particular tax cases, 
the Assistant Commissioner has charge of reviewing those decisions so 
as to assure there will be harmony throughout the system on the same 
question ¢ 

Mr. Dunuar. The Assistant Commissioner, Operations. 

Mr. DeWIUNp. Operations ¢ 

Mr. Dunuap. Yes, sir. 

Mr. DeWinp. Now. why would it not be a good idea to have the 
Assistant Commissioner, Technical. In charge of maintaining coordl- 
nation ¢ 

Mr. Duntar. Because we do not feel it is wise to split the duties. In 
other word , his man up here, the Assistant Commissioner, 1s charged 
with the operations throughout all of the field set-up, and we do not 
feel it is wise to split jurisdiction over any section of it, so we maintain 
it in one man. 

Ir. DeWrnp. Is the same true of the Enforcement Division work ¢ 

Mr. Dunuar. Yes, sir. 

Mr. DeWinpv. Interpretative and technical provisions of the E 
forcement Division are coordinated by the Assistant Commissioner 
of Operations ' 

Mr. Dr NLAP. Ye S. sir. These people ure the peo} le who lo the 


/ 


staff work leo slative research, ruling. and technical. T! it cloes not 
mean what it says, in the sense that you are interpreting it. It means 
the ruling for taxpayer exemptions and the answering of questions 
that have never been answered before that may be raised for inter 
pretation, and things of that kind. that come into the Bureau all 
tl ‘time. It has n thing whatsoever to do with operations. They are 
icroup of technicians to do that kind of work. 

ir. DeWrxp. Why Would it not be possible to have the Assistant 
(‘omm oner charge of Operations confine his resin sibility to 
observing al ls per ising the workload of the Appell ite Din ion, 
but ive a revile\ of the techni al cles ISions mace by Chose liv S10ONS 
supers sec by t , Assistant Commission¢ I’, Tech ical / 

Mr. Dunxtar. [t would be entirely possible. We just do not think 


it \ yulad be as well as to have if done the wav we have set it up 
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Mr. DeWrnp. Then urder this proposal, you would coordinate the 
ruling policy and the regulation policy of the Technical Commissioner 


with the decision policy of the Operations Commissioner simply by 


conference and exchange of information between the two Assisiant 


Commissioners ¢ 


Mr. Duntaprp. You have to bear in mind all the wav through that 


these people are going to be opel iting undel the matters ce ided 

over here. In other words, 1f these people draw up a regulation and 

if ay proved, that this is the wavy certain matters are going to be 
i . 


handled, it then becomes the operating rule for this operating set-up. 

Mr. DeWinp. Let me ask you another question In consultation 
wit! the Chief Co sel on the questi Ol whether cert ln cases should 
be litigated in the Tax Court or not. in deciding those questions is that 
a decision for the Assistant Commissioner of Operations / 

Mr. Dunuap. That is an area in which the Chief Counsel would 
opel ite 

Mr. DeWtnp. Exclusively ¢ 


Mir. Duxiar. Now. vou sav “exclusively.” I do not see that in any 
thing we have set up, al vthing Wor ld be exclusive, be ause these 


people who are interested in the thine all the way through w yuld 
naturally have their conferences to present their views. 
Mr. DeWINnpb. Should t he re be a | ioh I vel pohey Oo} lit wation of 


family partnership cases, would the Chief Counsel in Washington 
consult with the Assistant Commissioner of Operations ¢ 

Mir. Duntap. Ju e does now. We have a staff meeting. We 
talk it over and pres t our views, and in the hght of all those views 
ind the opinions that are expressed, it is decided whether or not we 
should enter into | vation. lt} ust like any other staff, whether 


tisinan Army division or not. No decision is ever reached without 


i.conference with the general staff. That must be in any organization. 


Mir. DeWrnp. | was not concerned at the moment with the question 
ot proper mnferchal of opinions and views bet ween the staff, but 

i dietion ovel part liar decislto 

Mr. Duntap. It! < the interchange of \ vs between all of these 
1} rol ! ne st ( l rth i well t have ii il] Tre There 
st be perfect fy) ese people up ¢ this level to visit and 
. ge vie tal I ! must alwa Del freedom 
to eopie t ! to cchan ve their view iol variou ) 
fore) Sat t tive elt] ) ld. 

\\ hee iisot d be a perfect freedo tr these two people 
to vet together wit ("} eT Co el and eo up to t Grenel 
(' nse nd have a d ion and come to a meeting of all four of 
their minds. We do it every day now. 

Mr. DeEWinpd. Would 1 <s be 1 Mr. Dunlap. that the As tant 
(C‘ommussioner in ¢ irge of Operations, in order to mak ndependent 
ePXE se OO} thre qiut\ offi would | 1\ to be} ) only mm oO} I 

ynagwenn exp but oa pretty good tax expert on t 

it) ters iy i flint wo ld ive to be? 

Mir ey NELAP ‘| ; t hy ont oft thy} whole orga Zation. | tO 
not feel that any of these officers can help but be a first-class tax v 
He ha to be. 

Mr. DeWtnp. And a first-class management expert. too 


Mr. DunLap. S 


94411 
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Mr. DeWinp. Well, it puts a severe demand on the Commissioner 
to find a man who can fill all those jobs. 

Mr. Dunuap. I don’t think so. I have one or two around that | 
think qualify pretty well. 

Mr. Curtis. How much do you pay them ? 

Mr. Duntap. This Assistant Commissioner level is one of the three 
jobs set up in that plan—one of these. There are three positions 
that will be under civil service, and, of course, it is our hope and our 
contention that the Civil Service Commission should put those in 
the highest possible civil-service bracket. ‘This is grade 1s. 

Mr. Curtis. How much does that pay / 

Mr. Dunuap. I believe it is $14,800. 

Mr. DeWinp. Now, perhaps this is a question that can be more 
readily answered in the light of the Chief Counsel organization 
chart. but at the level of the Assistant Commissioner, Technical, 
when he prepares regulations, rulings, and so forth, under his juris- 
dict ion, W il] there be a standard and regular Sy stem ol Chief Counsel’s 
review of regulations and rulings ¢ 

Mr. Dunuar. Yes; but as I told you this morning, Mr. DeWind, 
while that is going on there will be attorneys from the Chief Counsel’s 
Office detailed in there to assist, so that the review really is voing 
on at the time, and it w ill be merely “urey iew of the completed product. 

Mr. DeWINbD. So, in the working process, the staff and the Assistant 
Commissioner can go and look to their counsel as they are working, 
instead of waiting for their view / 

Mr. Duntav. That is right. In other words, I see it this way: We 
have to write a particular paragraph in the regulations, and in the 
light of the various court decisions that have been handed down. Say 
we are rewriting regulation 111. We come to a particular para- 
graph in there where a lot of court decisions have been handed down. 
It would only be right. as we wrote that paragraph, that everybody 
have a meeting of minds on it before it was finally put into shape. 

Mr. DeW inv. Then, just before we pass on, Mr. Dunlap, can I ask 


you one more question ¢ This general organization that was dis 
cussed this morning, of the Chief Counsel and his relationship with 
the General Counsel of the Treasury, that is an organizational arrange- 
ment which is satisfactory, from your point of view ¢ 

Mr. DuN.tap. Yes. We have that written out. and I think it will 


work very satisfactorily. 

We come now to what I think is by far, possibly, the major im- 
provement effected by this plan, and one which presents the greatest 
opportunities for economies in the service. There will be up to 25 
districts listed in the President’s plan. Within each district you 
will have a district commissioner who will have the supervision of 
every internal-revenue activity within that district. He would be 
the man directly responsible to the Commissioner for the proper en- 
forcement of the internal-revenue statutes within that district: he 


and he alone. Those 25 people, reporting directly to the Commis- 
sioner, replace the many, many field offices now reporting directly 
to the Commissioner. It would function in this manner—I do not 


know how much detail you want me to cover on this, but 1 am going 
to assume that in certain fields you want me to go into a little more 
detail than I did in the summary I gave yesterday. So I am going 
to just touch on some of these things which are mechanical, and then 
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go into more detail with you on the settlement phases of the taxes 
involved. 

The assistant district commissioner, collection division, is an operat- 
ing official charged with the proper operation of all of the accounting 
within the division, within the district, and the processing of returns 
leading up to that accounting. In other words, we have certain me- 
chanical processes that returns must 0 through before they ro on 
our books. They must be blocked together, numbered, put into proper 
categories according to business, and all that, and then run through 
our books. 

Now, there is a major opportunity for economies, in this way: All 
over this country we have small offices at the present time. We cannot 
afford to put in the highest type and most efficient accounting machin- 
ery and procedures, because it would raise the handling cost per return 
too high. There are not enough returns in those districts to justify 
them. But by doing it in a central location, that drudgery work, 
that mechanical and accounting work and getting returns back to 
the people who will handle them in the field, we can combine them 
in such a volume that we can adopt the latest accounting procedures 
and machinery. 

Mr. Byrnes. Hasthat been done already in the larger offices ¢ 

Mr. Dunuap. Yes, sir. 

Mr. Byrnes. Do you have that same system working in your New 
York collectors’ offices ¢ 

Mr. Dunuar. Yes, sir; we have some IBM and Remington-Rand 
offices over the country operating on that basis. We also have ot) er 
offices operating on still another mechanical basis. Those offices have 
been installed just as fast as the Congress would allow us the funds 
to do it. 

Last vear, for instance, you allowed us 12 offices. 

Mr. Byrnes. I am wondering to what extent you have today cone 
this in your larger offices. 

Mr. Dun.ap. I believe there are 11 of them that are under the IBM 
and Remington-Rand system, 11 of our major offices on that system 
already. 

Mr. Byrnes. All of your major offices that could use them still are 
not using them today ~aret hey ¢ 

i Ir. Dr NLAP. No: be ause we have | quest ion of funds. 

Mr. Byrnes. So thus is not automatically a saving you are roing to 
make just by drawing them on the chart ¢ 

Mr. Dr NLAP. No. But there are 64 of those offic eS $ and where they 
are combined, where we have only 25 and we have 11 set up alre acy, 
we only have to make 13 more to complete the entire me hanization, as 
against 64. 

Mr. Byrnes. You have more of a stumbling block than just this con- 
solidation, as is evidenced by the fact there are some offices that could 
use machines today and use the new process, that still have not been 
set up on that basis. 

Mr. Dunxap. No, sir, I wouldn’t say that. We have offices, in Mon- 
tana and Wyoming, that never justify us under the present set-up to 
put that high-priced machinery in there. 

Mr. Byrnes. I understand that, but do you not also have offices 
here today which are big enough to justify putting it in, but you have 
not put it in vet ¢ 
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Mr. Duntar. I would not go that far. I believe we have our 11 
biggest oflices with the latest possible equipment in them. I do not 
believe the size of the other offices would justify that expensive equip 
ment unless the combination was made to raise the volume of returns. 

Mr. Byrnes. So in 11 offices you are not going to make any more 
economy than you have already made by the installation of these sys 
Les, 

Mr. Di NLAP We have all oflices which we have now which handle 
over a million returns, in that. mechanized group. That is 11 offices. 
it does not just fy putting them in an ollice where they handle less 
than a million returns, because it would raise the cost of handling too 


nigh, 
: , 


ow, under this plan, these offices won 

and a half million returns apiece. 

Mir. Byrnes. You have almost. from that aspect OO percent in effect 
already, then. 

Mr. DunLar. Yes, I would say so. 

Mr. ByRnt Ss. So further economies are in the other 5 perce! { 

Mir. Dun Lar. Yes, sir. 

Mr. Curtis. Mayl ask a question ¢ 

Will you have an additional cost in the matter of storage of returns / 

\Ir. Dt NLAP. | ani gong to come to that. if you tll bear with me 
a little, as I go across the chart. sir. 


lel handle not tess than two 


So much for that block. unless you have some other question a 

Now, skipp hy these two, because we Want to vo mto detail with 
you on those, we come to the assistant district: commissioner, admin 
istrative. He would have under him the budget and fiscal branch. 
{t performs both functions within that district, such as the payroll, 


ania rl lee ition of funds oranted by ( ongvress to the propel operating 
; ? i} : \\ qe bye , ’ aes 1 be 1] ’ a | } 

oro Pourent \ lave & person el branch. ile would atso have 

+] , i] } ] ] ] ! 4 . 

there the personnel branch, which would have the official personnel 


rolders and handle the personne] work for the entire distr ct. 
He wor ld have something there that we think is vital. and that is a 


io brat Ch. He wou dl have in it people who would work with 
Our limen and our other personne] to insure that thev are properly 
tramed, both in the performance of their duties and in their methods 


of conduct and contacts with the publi 
WV ! ve tl it to some eXtent now in each ot our ce lle« tor’s ottices, 
t not to the extent that we should have. 
He will have there a miisce I: 


heous service and statisties branch. 
Phi nacessi ill offices. That is where the figures come from 
that the Congress uses and the Treasury uses in forecasting income 
ind in other wavs. which ¢ ible vou to earrv on vour duties in Con 
er Phat is required by law, and of cowrse, we have to have that 
function to keep up with ourselves. 


‘T hen rent here we have the ( entral files branch. Now. we are faced 
with a tremendous filing problem, and we have files now in every 
collector's office and in every internal revenue agent’s office in the 
country. We are req lired by statute to keep those returns a certain 
length of time; after they have been examined and we finish our field 
wor on tf m, Vv still must 


1 ’ “4 ! 
Kt ‘p Lien bitli The tmiit on rubs oF 
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We contemplate there will be one place in the district where those 
returns would he ke pt ul der control and stored, aS against poss bly 
is or 14 plane es there now. 

Does that answer vour question, sir? 

Mr. Curris. From the expense standpoint, do you have to spend 
more nioneyv ih one pl ice fol larger storage ¢ , 
Mr. Duntap. But less on personnel to run them. 

Mr. Curris. Will vou ive a savings of storage expense at some 


other spots ¢ 
Mr. Duntar. I think so: ves. sir: because we would give up t 
variou little ireas that we have scattered around the COUNLrV. 


Mr. ¢ URTIS.,. Wher this whole thir vis set in motion, W 1] vO it 
ill the files nacentral place in the district 4 

Mr. Duntap. Not necessarily. We would as we gave up our areas, 
but you have a question of shipment and everything else involved, 
that we would try to analyze and offset against 


Mr. Curtis. You would have to work that out in the most practical 
way as to available space and expiration of lease / 
Mr. DUNLAP. I at is 1 oht. That all has to enter into the p cture, 


I 
Let u vo back now to the assistant district commissioner, enfor e 
ment. Here Isa majo chat ve. We have now in the field several dif 
ferent offices doing enforcement work. You have collectors of 
ternal revenue, who hoth collect. Canvass for delinquent returns, al cl 
audit certain tvpes of returns. You have the internal revenue agents 


in charge, who work the larger income-tax returns, corporation re 
turns, and things of that kind, including the analysis of claims for 
refund, ana ill other held audit work Ls handled DY the intel 


revenue agent lhe harge. 


You ilso have the ot | avent i charge, Who hancles our Tl ( 
work, 

You also have the Aleohol Tax Unit investigators, who enforce 
the aleohol ind tobacco tax laws charged to our respons bility. 

Phose e all sey ite offices, as it Vv stan Phere is no « 
person tl it coord lif icCiVitle rt it Il i | leve | wy 
ill report direct] the Bureau. 

Under this plan l \ ould al come naler tla Hil sclict n OT thre 

tani district oni oner, ©) forcement et would ive a t} 

there which would enable him to supervise tho tivities thro 
our field ‘ Vil t ar if { i1\ ) 
caidoo It nh ene l i 

Over el ( \ the a nt « rict comm nel Dp 

{| e field ‘ r ff ! x ett ! Hy \ (| 
ive ier | tin e | ‘ Civ \ 
paver contferen ire that, r possi 1 4 t re 
is they re noy nwt | ou used to « ullat ! | T « ( \ 
ret ] } fe il | e tl al bra wl ) L I 
s not reaches ' ‘ vy to go tot Pax Court 
prepared for trial and the trials are handled by the attorne tliat 
trial branch, And there again, Mr. DeWind, the attorneys ere 
are detailed into that t1 iL branch for operation . but are professio! tity 
responsible to the legal s uf, to the Chief Counsel] 


I 
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Mr. DeWinpv. Much as the division counsel offices are today in 
their relationship with the counsel branch ? 

Mr. Duntar. Exactly. 

Mr. DeWrxpn. Would the Conference Branch conference be the 
only conference, or would there be a double appellate system ? 

Mr. Dun ar. No, sir. This plan would eliminate the conference 
in the internal revenue agent’s office. 

Mr. DeWrnpv. The conferences you are referring to here are con- 
ferences of the Conference Branch, conducted at the field level ? 

Mr. Duntap. That is right. 

Mr. DeWrnp. At the deputy commissioner level ? 

Mr. Dunuap. That is right. 

Mr. DeWtnp. But under the jurisdiction of the district commis- 
sioner ¢ 

Mr. Dunuap. Yes. 

Now, go back up here to this legal staff. That is just’ what it 
says. That is the lawyers for the district commissioner who pass 
on all legal questions other than that involved in this section. 

Now, what are some of those questions? Of course, there are ques- 
tions of procedure. Can this tax lien be released or can it not be 
released, and bankruptey questions, and all those kinds of matters 
that are routine in a field operation. 

Here also is the man who would hold the conferences with the chief 
of this Special Investigations Branch to determine whether or not 
there would be prosecution in a fraud case. That is the level where 
you reach that recommendation. That is where it is done. And if 
they reach an agreement that prosecut ion should be had, it is then sent 
from this level directly to the Department of Justice. It does not 
come to Washington. 

Mr. Curtis. Would you have that repeated ? 

Mr. DeWINp. | think perh: ips the whole process can be understood 
better if you can trace through how a fraud case would be developed 
under this new system from the beginning of the investigation. 

Mr. Dunuap. Yes. We can do that. The fraud investigation, of 
course, is actually made down on the group ¢ ‘hief’s level by the men 
who now corre spond to our prese nt speci il agents. The ‘Vv mk ake their 
recomme ndations, of course, that come here, whe ‘re the man who how 
corresponds to the present special agent in charge is located. 

Mr. DeWinp. Those recommendations would come directly from 
the Fraud Investigation Branch of the district deputy commissioner 
to the Special Investigations Branch of the district commissioner ? 

Mr. Dun tap. That is correct. He makes up his mind, after analyz- 
ing and studying the case, maybe talking to the men who worked it, 
just as they do now, whether or not in his opinion it should be prose- 
cuted. He decides that it should be. He refers it over here to the 
legal staff of the district commissioner, and he decides in his opinion 
whether he thinks it should be prosecuted or not. If they decide that 
it should be prosecuted, they get together, and that is where you have 
your fiela level conferences on such matters. 

After the work is done, both of them are in agreement that it should 
be prosecuted ; after all their necessary conferences and everything 
else with taxpayer's counsel and everybody else that is entitled to be 
there, they decide it is going to be prosec uted. 
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They then shoot it right straight in to the Department of Justice; 
it never comes to our Washington people. 

Mr. DeWrnp. What would be the conference opportunities of the 
taxpayer and his representatives in that process / 

Mr. Dunuap. Just as it now is. 

Mr. DeWinp. At each level there would be a conference opportunity 
at the district deputy commissioner's level ¢ 

Mr. DUNLAP. Yes, Of course, this whole thing is the district com- 
missioner’s level. 

Mr. D1 WIND. | mean there would be one conferen e al the deputy 
district commissioner’s level, that is, the agent who made the invest! 
gation / 

Mr. Dunuap. No, there is no conference there now. That is your 
field Investigator. He does not hold any conferences. What you have 
now, you have a conference with a special agent in charge. You have 
that here. 

Mr. De WInp. That is the first opportunity for conference ¢ 

Mr. Dunuarp. You have a conference now with our regional counsel 
or division. You have that here. Then after all that is over if you 
still decide it 1s a prosecution case, it goes straight to the Department 
of Justice. 

Mr. Curtis. Whereabouts in the Department of Justice’ ‘To the 
assistant United States attorney, or to Washington ¢ 

Mr. Duntap. No, sir, they send it directly to the Attorney General 
from this level. 

Mr. Curris. To the Attorney General ! 

Mr. Duntap. Yes, sir. 

Mr. Keocu. I hope you remember my question this morning wit! 
respect to taking from the agent the power to make recommendations 
inacase. Iam just thinking out loud on it, as to whether that might 
not be advisable in view of your eliminating the conference at the 
agent's level. 

Mr. Dunuar. We are not limiting it any more than it is now, Mr. 
Keogh. You still have the same conferences under this plan at the 
field level that you have at the present time. 

Mr. Krogu. Yes, but under the proposal that I am trying to arouse 
some thought about, you would be placing the primar) responsibility 
for making the decision with respect to prosecution, or not prosecu- 
tion, at least one step removed from direct contact with the taxpayer. 

Mr. Dun.tar. No more so than we are now. 

Mr. Krocu. Your agents now make recommendations, do they not ¢ 

Mr. Dunuap. Sure they do. 

Mr. Krogu. And they are the ones who are in direct contact with 
the taxpayer ? 

Mr. Dunuapr. Yes, sir. 

Mr. Krocu. I am wondering whether it might not be advisable to 
consider some system whereby that agent who is in direct contact 
with the taxpayer will merely make a factual report without recom 
mendation ? 

Mr. Dunuap. As I said this morning, that is a suggestion that we 
will be glad to take under advisement, but would have nothing to do. 
of course, with the mechanics of where the case went under this plan. 
As I understand your suggestion, a man who is down here making 
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the investigation in the field, you say that in your opinion he should 

just present the facts and make no recommendation to his superior 
Mr. Krocu. I do not Say that. lam yust raisin 


‘ 


y that procedure as 


Mr. DuN Lap It Is a suggestion worthy of analysis, a i we will 


} } 


flad to do it Phe thought had not occurred to us. 

L we | like to say, though, that the procedure would still be the 
same, } far as these charts are concerned 

Mr IN | other we ls, ha 1 conference at the leputy aluis 
trict com sioner’s level and the district commissioner’ level ? 

Mr. Dunuar. Yes, sir. No. there would be no conference other than 
the field work at the deputy district commissioner's level. That is 


your investigative level. This is your conference level right here 
l indicating. | 

Mir. Keocu. You have only one conference ? 
Mr. Dunuarv. ‘Two. First with th 


our present sp ial agent in charge. 


! } } ‘4 
»r W ihe s tr hey the place ol 


conterence now. Second. with the legal staff. That 1 where you are 


hat is where you have your first 


having vour second conference now So there is no change there. 

Mr. DeWinp. At the present time, Commissioner, where you have 
a senior age charge at a local level below the special agent in 
charg Is there L col ference opportunity there / 


Mr. Dunuar. There may be an formal opportunity there, Mr. 
DeWind 

Mr. DeWinp. Would that continue under this plan ? 

Mr. DunNLar. Sure. I will get to our informal conference pro 
3 when | 
Mr. DeWinb. So now you have what would be approx mately 25 


special nvestigations branches at he district commissioner level, 


! 
cedure vet down to the next chart. 


where the taxpayers could have a co ference, as ompared to the 


Mr. DUNLAP. Yes. | other we (| e are broad lng that cover- 
age to 25 oflices where it is now 14 all over the United States. 

\(nv othe questions along thy e lines? 

Mir. Keocu. Are you going to leave that phase of vour plan now 

Mr. 1) N re If there are no othe oil stions. ves. 

Mr. Keoeu. | would like to ask vou this: I have b recelving 
some expression of opinion with respect to the suggested possible 
transfer of the Alcohol Tax Unit out of the Bureau. Are you in a 
positio me = anvtl ne about that ? : 

Mr. Duntape. There is no proposal ranster the Alcohol Tax Unit 
out of B iu. There has been a suggestion made. and it is under 
CO ct mn. that the p ve functions which have no nea to do 
wit Xx ar | ! be tal ) ( Live 13 l but t Ye entTrorcement 
i cl ( (it remain tl \ ere if It 

Mr. Kzocn. 7 perm ’ tions? 

Mi 1) i I i ha rt 1 ! I ( ly to ct \ 1 the yh 
we 

Vi } i! H thint ( ect ft } ! ere ou « na ite to 

| ( net rt te | {7 ! ed f 


ot resi s1b ties I would not be qualified to say, sir. 


} 


Mr. Ky Gil. Who are they who are col sidering that ¢ 
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Mr. Duntar. It was the suggestion submitted by the Secretary to 
the President. , 

Mr. DeWinxp. Might I ask one more question on this? As I under- 
stand. the propos il is to nsolidate what is now the conference section 
of thy nternal revenue awe nt’s office, and the technical st iff, nto a 
single conference » ocedure so that the taxpaver would have one 
conterence where he now has two before he goes to court ¢ 

Mr. Dun.ap. Yes. 

Mr. DeWrnp. Has that been considered from the point of view of 
the very heavy workload, and whether that workload makes it feasible 
to have a single-conference procedure ¢ 

Mr. Duntap. Yes, sir, it has, and I think it would overcome one of 
the biggest obstacles we now have to settlement at the internal revenue 
agent level, because this conference would be held before a man with 
full settlement authority, whereas under our present conference pro 
cedure t t | enter il revel ue agent's ( tlice he does not have full settle 
ment authority. He only has settlement authority where the taxpayer 
agrees, and as an attorney who has practiced considerably, Mr. De- 
Wind. you know there are many, many cases that are carried on above 
the internal revenue agent. He will just come in to the conference and 
say, “The re is no use having a conference here. We will “ro to the 
technical staff. That is where they end up anyhow.” 

We think this new procedure will materially li@hten our final work 
load and be of material assistance ag ‘re, because at one conference 
before a man who can settle ac ase, it 1s all over, 

Mr. oad IND. In that conference svatelines then, you will combine 
and work ith two staffs, re ally: your te hnical stafl personnel and 
inter 1} ceaiie igen cote aauana, . 

Mr. Dunuap. Yes, sir. 

Mr. DeWinp. Are they generally of a similar standard competence 
and training So they can = re adily combined ¢ 

Mr. Dunuar. Yes, sir. I think thev are. I know that the technical 
staff has been most anxious in recent months to get some of the cor 
ferees from the inte il revenue agents. It is a constant headache 
to find those peopie. 

Mr. DeWrnp. Has any — neh spas br the light of the 


single-conferenes procedure ay see aliz e the conference procedur 
in the manner that me States. notably Ne York. have done. and 
have a pretty formal proceeding, i hearing, with 
stenographic record? Would that tend to force practitioners and 
Government to focus on the issues and have a more efficient operation ¢ 
Mr. Duntap. Yes. Of course, we have there the practical] considera- 
tions of cost and availability of stenographers. ‘They have to be 
practical court stenographers to take down those kinds of hearings. 
Mr. DEWrNp. It is possible vou rape save a great deal of time 


in feneral dist us 101 and argument by pin nning it dow? to a record. 

Mr. Dunuap. As you know from experience. Mr. DeWind, in those 
conferences vou sit there maybe an ic talk back and forth across the 
table for 2 hours on some single pol nt be fore you either come to an 
agreement or disagreement. 

The question is whether or not those kinds of proceedings should 
all be taken down formally. It has both its merits and its ie merits. 

Mr. DeWrnp. Some representatives of our groups have urged upon 
us that a formalized procedure, with a stenographic record, would 
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probably expedite administration. I wonder if some such considera- 
tion might be given to such a proposal. 

Mr. Duntap. We have given consideration to that proposal and 
are still giving consideration to it. 

Personally, 1 can see where it would be of material benefit both to 
the Government and the attorneys for the taxpayer. Certainly it 
would settle any arguments about what took place at the conference. 

But that is a question that would have to be analyzed from many 
viewpoints before we could say that we would undertake so expensive 
an operation. 

You understand that we have no objection in certain phases of 
those conferences. We think it should be done, to take the conference 
down stenographically. But on the preliminary phases, possibly it 
should not be done. 

There is one other feature I would like to call your attention to here. 
It is done in some offices now. You notice that from the assistant 
district commissioner, appellate division level, there is a little arrow 
to “Field oflice, appellate division.” That is strictly for taxpayer 
convenience, 

In some of these larger areas, we feel that instead of requiring the 
taxpayer and his counsel to come all the way into the district oflice— 
some of the districts are pretty large, while others are pretty small— 
that, as the docket justifies, they will hold hearings at various points 
over the district. That is what that means. 

Mr. Krogu. That appellate division field office would have precisely 
the same jurisdiction that the appellate division at the district level 
has, would it ? 

Mr. Dunuar. Yes. It is part of this office. 

Mr. Byrnes. Am I correct, Mr. Dunlap, that at one time the func- 
tions of the technical staff were exercised more on a field level, and then 
they were brought in on the national level, and were set up as a 
technical staff; is that true / 

Mr. Dun.tap. Yes; all of that work was handled in Washington up 
to 1939. 

Mr. Byrnes. Before 1939, was it done in the field ? 

Mr. Dunuar. No. Before 1939 it was done in Washington. Way 
back yonder, I do not think it was ever in the field. It was all done 
at the Washington level. 

Mr. Byrnes. I had the impression it was done in the field and then 
moved up to the Washington level in order to assure uniformity of 
pre wedures and consistency of treatment of taxpayers. 

Mr. Dunuap. No, sir; that settlement work done by the technical 
staff was done in Washington for the entire country up until 1939, 
at which time it was decentralized to the newly created branch offices 
of the technical staff. 

Mr. Byrnes. The Staff Division? 

Mr. Dunuap. Yes. 

Mr. Byrnes. But even today, unless the taxpayer agrees with the 
staff determination, it still goes up to Washington; does it not ? 

Mr. Duntapr. No, sir. 

Mr. Byrnes. Then does it have to be reviewed ¢ 

Mr. Duntar. No, sir. The final settlement level of the Bureau at 
the present time is at the field level, vested in the offices of the technical 
staff at the field level. 


— 
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We do not settle tax cases in the Bureau. 

Mr. Byrnes. I thought we ran into some cases, when we were going 
into that aspect while holding hearings up in New York, where final 
determination could not be made until the matter was referred back 
to Washington to get approval. 

Mr. Duntap. In internal revenue agent’s offices, that is true, but not 
in technical staff offices. 

In other words, the review of those cases settled in the office of an 
internal revenue agent in charge is still had in Washington and the 
Bureau can kick them over if it so desires. But that does not apply 
to cases settled in the technical staff. We will not settle any tax cases 
in Washington today. They are all settled in the field. 

Mr. DeWrnp. Under this reorganization plan, Commissioner, then 
the field determination would be final in that case: is that correct / 

Mr. Dunuap. Yes. If they cannot get together there, the next step 
is the Tax Court, just as itis today. 

Mr. DeWinp. In other words, you get together in Washington as 
to that particular case, do you? 

Mr. Duntuap. Yes, sir. Our review in Washington will go over 
very carefully the sett lement and render advisory opinions where such 
are necessary. 

Mr. DeWinp. That is for future conduct in similar cases, is it ? 

Mr. Dunuap. That is for future conduct in similar cases. We will 
not kick over the settlement. 

Mr. Byrnes. Do you think that under this system you are going to 
be in a position to maintain proper uniformity of treatment through- 
out the country ¢ 

Mr. Duntap. I think so, even better than we are doing it now. 

Mr. Di WIND. If I understood what you said, the review will be 
designed to maintain uniformity without affecting field decisions in 
particular cases. 

Mr. Duntar. That is right. 

Mr. DeWInp. So if an error is made in the field, it stands in that 
case, but will not be repeated through review. 

Mr. Dunuap. That is right. 

Mr. DeWrnp. If I might ask one particular question: So far as 
closing agreements are concerned, settling final closing agreements, it 
is my understanding that that would also be delegated to the appellate 
divisions in the field on past transactions, but not on future trans- 
actions. 

Mr. Duntap. On past transactions, but not on future. 

Mr. DeWtnp. The future transactions would be at the Washington 
level with the approval of the Secretary; is that right? 

Mr. Dunuap. That is right. 

Mr. DeWrnp. If I might ask just one more question there: At the 
present time, who handles the background investigations of appli- 
cants for enrollment to practice ? 

Mr. Dunuap. At this time, applications for enrollment are handled 
by special agents. 

Mr. DeWrnp. And under this reorganization plan, where would 
enrollment applications be investigated ¢ 

Mr. Duntar. Mr. DeWind, you put your finger on a point I hadn't 
even thought about. But my suggestion would be offhand that we 
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would still handle it with special agents, because it does not involve 
Bureau personnel. 

Mr. DeWtnp. Is not that the sort of talent the Inspection Service 
would have ¢ 

Mr. Duntar. Yes; they could do it. But I am in hopes that the 
Inspection Service would not be broadened out to include anything 
otherthan Bureau personnel. 

Frankly, that is the first point vou brought up that I have not 
thought through. I have not even thought about this—applicants for 
practice. 

Of course, they could be handled either by the special agents or by 
the Inspection Service. But my present thinking would be that it 
should be handled by the special agents. 

Mr. DeWinp. At the present time, is any group working on the 
problem of tightening up enrollment requirements and supervision of 
enrollees / 

Mr. Dunuar. That is being done on the Treasury level. 

Mir. DeW IND. The Committee o1 Practice level / 

Mr. Duntar. Yes. 

Mr. DeWinp. Would the Committee on Practice continue under 
the reorganization plan ¢ 

Mr. Duntar. [am sure it would, because that affects the attorneys 
end people practicing before it. 


Vir. DeWInp. Would the investigative function still be carried out 
by | e sper al Investigations Branch ? 

Mr. Duntap. Yes. 

Mer. Curtis. With reference to sp ial agents, di you meal No. 20 
onthechart.the> ecial Investigations Branch / 

Mr. Duntap. Yes. Special Investigations Brancl Phere is where 
the neople wo ld do tl at work | will show von more o1 the follow 
Ing chart what those special investigations are, sir. 

Mr. Di Winn. If I mielit ask one more question that connection: 
At the present time. the investigations on enrollees are conducted by 
Ie ol nel ny tigators in the specia agent’s ofhice,. ire they ¢ 


fr. Dunuap. Yes, sir. 
Ir. DeWrnp. Not by tax agents / 
Mr. Duxtar. No, special agents. 
Ir. DeEWinp. Would those personnel investigators be transferred 
under the Inspection Service ¢ 


Mr. Dunntap. Mr. DeWind, actually. there is no such thing as a 
personnel investigator at all; they are all spe ial agents 
Mr. DeWItnop. 7 re are special agents who do nothing but person 

Mr. Dunt . Yes, there are. They specialize in that field. But any 
spt l agent can be assigned to make any of thos types of investiga 
tions, and in most parts of the country they are, be¢ - it is not 
sufficient in volume to justify special sing in it. 

Mr. DeWrnp. I had some feeling possibly that is a thing the In 
spect » ser : could do more ethic 1e] tly. ‘The would he keved to 


working with financial questionnaires and supervision of personne], 


] = ° 1 
eharacter ny tigat ons, and so forth. 
Mr. Dunuap. It is a field about which we would want to think 


further. 


-—— 
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In connection with that question, of course, you realize that the 
special agents check with every field officer in charge on eve ry one 
of those applicat ol 
Are there any other questions about this chart ¢ 
Mr. Byrnes. Since you have gone into your appellate phas ere, 
let me call yvour attention toa letter that was turned over to e. Prob 
ably it would be best if I should read it to vou. This is from Warner, 
Norcross & Judd, attorneys, Michigan Trust Building, Grand Rapids, 
Mich. It is addressed to Congressman Ford, of Michigan: 


President Trumat proposed reorganization of the Bureau of Internal Revenue 
seems to have been presented in a hurry and without very much thought as t 
its rat cations It contains no provision for the protection of litigants who 
have already started suit against collectors of internal revenue or for fut 
litigants, particularity as to the right of jury trial 


! 
Why the United States should be afraid to submit its tax controversies to a 


jury is not clear, but the distinction still exists that a it against a collector 
of internal revenne allows the taxpayer to take his case to a jury, whil 

suit against the [ ed States prevents it. The two types of cases also involve 
different venue problems, about which I have been writing you for some time 


Moreover, unless the tax i olved is under $10,000, the district court does not 
have jurisdiction ina suit agninst the United States under 28 United States Code 
Annotated 1546, and the solution to this is not clear under the proposed 
reorganization 

Mr. Dr NLAP. | he solution of part of it. of course, would have to be 
by legislation, because that is what the law is now, so far as trial 
by jury in a court suit against the United States is concerned. That 
IS legislation that would De required, 

Mr. BYRNES. What about this suit against the collector ? 

Mr. ey NLAP. It \ uld still be had, but it would be a 
deputy district commissioner. 


gainst the 

Mr. Byrnes. In other words, you are going to have your suit a 
the deputy district commissioner instead of the collector / 

Mr. Dunuar. Yes, sir. 

Mr. Byrnes. So you are not changing that situation particularly. 

Mr. Duntar. No, sir: I will show you that on the next chart. 

Mr. Byrnes. Do you think that would be true even though you 
abolish the office of collector in the reorganization plan as set up? 
There Is nothing n there that sayVs there shall be substituted in his 
place a district coniinissioner or a deputy district cOmmissroner, 

I do not think in vour Reorganization Act, as such, it says who 
stands in the shoes of the collector. 

Mr. DuntapP. In other words, he sues the man to whom he pays the 
money, and this is the man to whom he pays the money. He falls heir 
to all of the duties 2 d obligations of the present collector, as Wwe 1] as 
other officials in the field. 

Mr. Byrnes. You are indicating now— 

Mr. Di NLAP. The deputy clistrict commissioner. 

Our thinking on the matter is that the suit would be brought, just 


as Ib Is now, avalhst the man to whom he pays the taxes. 


S me questlon has been brought up as to suppose we transfer that 
man to another part ot the c uintry. The answer has rot to be that. 
just as it alway is been, In appomting a new collector, you sue the 
former collector and, or his successor in office. 

Mr. Byenes. IT think probably part of the confusion may arise 
from the fact that it isa little difficult to tell to whom you are paying 
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it, whether you are paying your money to the deputy district com- 
missioner, or to the district commissioner. But that can be clarified. 

Mr. Dun.ap. I think it can be seen this is the only place he can pay 
his money. 

You have up to 70 of these offices allowed under the plan. We have 
at present 64 collector's offices, as well as other miscellaneous offices 
within the district. But that allows elasticity for future growth of 
the service. 

So you have these deputy district commissioners supplanting the 
offices of what you now know as collectors of internal revenue. But 
they would have lesser functions in some respects, and more functions 
in others. 

In each office, of course, there would be a cashier's division. If you 
will notice, that is the first and only time you have seen a cashier's 
division. That is where the taxpayers come and pay their money; 
file their returns; just as they do now. 

Mr. Curtis. Before you leave that subject of the right to sue the 
deputy district commissioner, let me ask: Would it ever happen that 
a taxpayer would have to go outside his own State ? 

Mr. Duntar. No, sir. He still gets the same service, but we hope 
he gets better service locally than he has ever gotten before. This is 
where he pays his money and files his return, in the cashier division. 
He can do it either there, or in a little branch office out in one of the 
smaller towns. 

We will have a cashier in the branch office of this cashier. That is 
what we have now in all of our small cities. 

So they would handie the return receipts and the money in that 
respect and do the original processing and all of that business right 
here in the cashier’s division on the local level, right in the office of the 
deputy district commissioner. 

Mr. Byrnes. [think what Mr. Curtis may have in mind is the prob- 
lem, the details of which are not all particularly clear to me, although 
they probably are to you: We run into certain venue problems, as I 
recall, as a result of living in one Federal district and filing a tax return 
in another. Really, you would be filing your tax return with the 
collector, or the deputy district commissioner, who is much more 
likely to be outside the Federal district in which you are; is not that 
correct, the court district ? 

Are you not going to run into more complications there ? 

Mr. Duntar. No more than we have now, Mr. Byrnes, because we 
do not contemplate any radical change in the present coverage of those 
deputy district commissioners’ offices. 

In my own home district there in north Texas, for example, I was 
in three judicial districts: the north Texas, west Texas, and east Texas. 
You file suit depending on what part of the district you live in, and 
that was their choice. That was done quite often. 

Mr. Byrnes. Would it not create more problems by reason of the 
fact that there is less likelihood that the deputy district commissioner 
will be within the court jurisdiction where the taxpayer resides, or 
where he would now be filing if he were filing with a collector? 

Mr. Duntar. There is no change there. As we see it, the problem 
would be just the same as it is now. 

Now, here is a major change, and that is in the Enforcement Divi- 
sion. We have under the Chief of the Enforcement Division, on 
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this level, one officer who is charged with the supervision of three 
different groups of field agents. The first group is a group of men 
who devote their entire time and all of their efforts to delinquent col- 
lections and the securing of delinquent returns. They do no examina 
tion work. One hundred percent of their time is collection and the 
yrocuring of the deli quent returns from taxpayers who have not 
filed them voluntarily. 

At the present time, I am sure you know that it is up to 10 percent 
of the people In this country who are subject to withholding and 


social security that we have to go out and get their returns every 
quarter. Those are the boys that would do that kind of work, an) 
kind of delinquent return an | the collections, and nothing else, They 
will not be assigned any audit work whatsoever. 

Then vou have an audits branch, where they audit all types of 
taxes. Within that group you have an office audit section. That 
means people in that section who merely handle the returns where, 
apparently, on the face of them, there is some error or some point that 
needs questioning and it can he handled by correspondence. 

That is what those pe ple do. Or if the taxpayer is local, they eall 
him and ask him a question about some point. 

It is very simple audit work, to answer questions on a return before 
it can be closed. Perhaps to ask him for more detail on a sale of a 
piece of property, or something of that kind. They, of course, hold 
an informal conference with the taxpayer at that level and, in most 
cases, under present procedure, they reach agreement because the 


questions are usually simple questions of fact. 

Then you have a field audit section. That field audit section will 
be capable of auditing all types of returns. We now have that audit 
jurisdicti on sp lit up between excise tax agents, de ‘pu ity collectors, in- 


ternal revenue agents, and it is rather confusing to the taxpayer. 
Under our present pro ‘eclures, a t: ixpayer can be annoyed con sti antly 
all during the year. And an internal revenue agent comes in and 


examines his income tax return. A few days later, here comes a deputy 
collector and wants to examine his withholding and social security 
return. A few days later an excise tax agent wants to check his excise 
tax returns. 

We eliminate all of that b \ having it done all at oe same time. 

Within this group would be people specializing in all t “ogg pes r 
than income taxes. There are groups specialized in the audit of « 
tain types of returns, smaller returns, say, and groups that dbo 
handle larger returns, and specialists that would handle corporation 
returns, specialists within the group. 

Whenever, say, an agent is assigned to examine a large corporation’s 
return, he goes out to examine that return and he would take with 
him a specialist qualified in examining all types of returns except 
income tax. He would wind up the examination of all the returns 
that man has filed in the process of one examination and not be going 
back in there and continually annoying that fellow all during the 
year. 

It is something that I always thought we should do. TI feel very 
strongly on the subject, and I think it is a very great step in increasing 
our service to the taxpayer. 

Mr. Curtis. L agree with you. I think that is a splendid thing. 

I want to ask this question: Suppose the t taxpayer in modest cir- 
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mstances fi Lretul ecurate, that lias no its fa 

nl there is no information brought in im aby manner to t contrary 
vhat happens to hat returt oO Tal Ol hee ‘ermed lt 
roes up ti ough the cash I" enic to the distr t commis her aha = 
remitted’ on t 

Mir. ey NLAP. lt roes Up thi uve tha mechan en] processes. It s 
inal ect tlie to see whether it need i field exam hation, ! ot. amne 
t con baa 

View C1 is. If nothing 1s fou dloes dou rs ay 
on ¢ 

Nii DUNLAI It ecepted as Col t una ould ) lit to the 
ct ral tiles 

Now, ol th s level. the audit Whits, ( have somethu r tl t has been 


working out very well, indeed. [ know from my own perso il ex- 
perrenc that it cut down our workload ti mendously. | am referring 
to the niorn il conference betwee Lie taxpayer and the group chief 
! olved. 


We have found, from years of experience, that some of our failures 


} 


fo cet consents in the field. to rene hy agreement With thre tanxpavyer, 


rise purely and simply from personal difference Phe taxpayer 
does not like the agent he is working with, and the agent may have 
votten antagonistic. They mav not be vetting along the way they 
should and the way we hope we can bring our people to get along 


together in the future. 

But those personality clashes will occur. They will occur between 
the ti eling sales! in and t | he try rto 1] sto Lut 
that the human element. We have found that ts juite a considera 
tion in the failure quite often to secure agreements in the field. 

We have also found that all the taxpayer wants in many, many 
cnses 1s the chance to sit down ana talk Lo somebody that he thinks 
knows a little more than the agent. that will assure him and show him 


the law ar d listen to his side of the story and explain things to hihi to 
] 


Lis satisfaction. 


so we ulopted the informal ct erence proced ire some tine bysac Ik. 
V} it mpiv meat that y here rent go Ss out and nak = ih ex 
tation a cl Ww? cCuhnot come to an erreemment th thre taxpaver, he 
woes back to s group chi fand the group chief then invites that tax 
paver to Come n and talk to him. Th iree of U! { t down 
there and thrash out all the points involved in that exai Oo 


In many, many instances, particularly when only questions of fact 
ire involved, they come to an agreement at that level. 
We have found that in our present conference 


terially hohtened the load of the conference sect 


procedt re it has ma 
on in the present in 
ternal revenue agent's offi e. 

So that is the first conference you have. The taxpayer has the 

right there to bring in his attorney or anybody else he wants to, but 
tis on an informal basis. , 
Mr. Curtis. I want to ask a question to see if I follow vou correctly. 
In case there is a return and there is something about it that has to he 
cleared up, if you can clo it by Writing it would be handled out in No. 39 
on your chart: is that rght / 


Mr. Duntar. That is right, sir. 
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Mr. Curris. But if it was in a locality where 39 had a decentralized 
Winhit. it might be hia dled personally or by telephone In +45: 1s that 
eorrect ¢ 

Mr. Duntap. Yes, sir. 

Mr. Currts. But if it was of more serious nature, where the au lit 
and the checking, say, would call for interviewing banks, customers, 
ind people that the taxpayer had dealings with, then it would come 
under No. 40 and No. 44: is that correct ? 

Mr. Duntap. That is right, sir. Any place that a field examina- 
tion, a field contact is ne essary, would come in these 1) and 14’s. 

But you will notice that the same informal conference, whether it 
is a letter request, or a field examination, has proved out very satis 
factory and has proved to be a very fine thing and has been very 
happily received by most people. 

Leaving that, you find over here the Special Investigations Branch. 
There is your Fraud and Racketeer Section. It does just what it 
says. It investigates the returns involving fraud or the returns of 
people engaged in an illegal form of business. 

There also is the field unit that handles the aleohol and tobacco tax 
investigations. Those are specialized activities, and we feel it wiser 
to put them under a separate group chief, rather than under one who 
examines only civil cases. 

Mr. Brynes. While you are on that racketeer business, let me ask : 
Would those pe ple also examine the returns of persons W ho list their 
income in very general terms, that is, the source of their income, such 
as $100,000 from fees and commissions, where vou do not know what 
their business 1s? 

Mr. Dt NLAP. Those people come in two categories, vou know. 
There are those who are in an illegal form of business. In that case 
they would be under the Fraud and Racketeer Section. 

But there are also professional people, Mr. Byrnes, who lump th 7 
income in that way. and in those cases they would be in the other se« 
tion, unless something showed there was fraud, Ih whi h cause they 
would be switched over, 

Mr. Byrnes. I am talking of a man, let us say, like the witness 
Nathan, who was before us, who just lists fees and commissions a 
neome,. and does not show what it was. 

Mr. Dunuar. 41. 

We know from our field work in the past into what category they 
hould come 99 times out of 100. 

Mr. Byrnes. It impressed us that there were many cases where peo 
ple were filing tax returns, Mr. Commissioner, who did not list them 

Ives in a service category, such as a physician or an attorney, or whiat 


ive you, but listed their source of income simply as fees and com 
ions, in very, very general and indefinite term 
Those people were not antomati ally in an ileal « itegory because 
you did not know what their business was. were they 4 
Mr. Duniap. That is right: they were not. 
Mr. Byrnes. Are you going to henceforth classify those people and 
{them over at least to the Fraud and Racketeer Section / 
Mr. DuntAp. Not unless we know they belong there. On iginally, if 
we do not know, it will be handled in the Field Audit Section. But if 


%4411—52 
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they got in the case and discovered it should be over the fraud section, 
we will transfer the case over to the Fraud and Racketeer Section. 

Mr. Byrnes. What are you going to do about finding out whether 
they belong in 41, or not? 

Mr. VuNLAP. I say we know 99 times out of 100, from our racket 
work we have been doing all along, all over the country, now, we know 
what category most of them belong in. Once in a while we will bump 
into one about whom we do not know, but as soon as the agent finds out 
what kind of business he is in, he will pull it off and throw it into the 
fraud category. 

Mr. Byrnes. I was just wondering whether you were going to start 
flagging returns which showed fees and commissions in a generalized 
way as a source of income. 

Mr. Dun tar. They flag themselves. That type of return invites 
Immediate investigation. 

Mr. Byrnes. It has not in the past. 

Mr. Dunuar. It has not in the past? 

Mr. Byrnes. I mean not in every case. 

Mr. Dun tar. Not in every case possibly, but as you go down the 
years, it does invite immediate investigation. 

I am sure you are familiar with the rule that we have now, that we 
must investigate at least every other year every return with an income 
of over $25,000. 

Mr. Curtis. What does this plan do with respect to this problem, 
and it does not involve large taxpayers, necessarily: Here are two 
taxpayers residing in the same community. They are both guilty of 
underpayments. One man’s case is handled by one employee, and 
the other case is handled by another employee. Actually, the two 
cases are very much alike, but the two employees approach them a 
little differently. One taxpayer is quite diplomatic and he does a 
pretty good job, and his case 1s not referred to the fraud section for 
investigation, while the other man’s case is. Both are borderline cases 
that could have fallen either way, and so far as concerns, not the gen- 
eral public, but the few people who know, they size it up as a case of 
two different men handling the two cases. 

Mr. Duntar. We think that will largely be cured by bringing that 
all under one jurisdiction, whereas now it is under split jurisdictions 
in the field, 

And we hope still further—you will notice there is a Training 
Branch here and there was one on the upper level—that, as we are 
able to educate our people better in the niceties of law enforcement 
and dealing with the public, we can iron out those things. There will 
always be that element of human judgment, of course, that I do not 
think we will ever entirely solve. 

Mr. Curtis. I do not know that it runs into great amounts of 
money. Ido not know that very grave offenders escape. 

But I do think it is quite a thing, from the standpoint of public 
confidence and morale. 

Mr. Duntar. That is exactly one of the problems that we are trying 
to solve; that is, the equal treatment and fair treatment of every 
taxpayer in the country. I think this bringing together of that re- 
sponsibility in one place will do as much to eliminate that as any one 
thing possibly could, because the man that is goiig to pass on the 
findings of all those people is the same man, whereas now he may be 
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three different men. He could be the collector, the agent in charge, 
or the special agent in charge. 

But, under this plan, it is in the final analysis one man who reviews 
all of that, and he will have to insure equal treatment of the people 
within that district. 

I think that is about as close as I can come to answering your 
question, except to emphasize that this Training Branch is going to 
have a grave responsibility in that respect. 

Mr. Curtis. Will one man pass on every case that comes before 
sections 40 or 444 

Mr. DUNLAP. The review of those cases before they are finally 
closed ; yes, sir, will go through one section. 

If I might 90 a little further here, we show here the he adquarters 
set-up. Where the office is in a large city—as they usually are now 
the agents will operate right out of the office. But you have to have 
vour country offices; you have to take care of your small towns. We 
are going to take care of them just exactly as we do now. We will 
have our zone and our little division offices scattered all over the 
country, reporting back to whichever office they are attached to. They 
would have the facilities for the taxpayer to file and pay his taxes, 
to buy the documentary stamps, or anything else he wanted, and to 
do all the audit work involved in the type of returns that the people 
in that area file, all under one group chief. 

Now. we ha ve a pr b] rem. You recognize the problem, and So do 
we. The community that does not justify over one agent, or two 
agents al the most, Is where, of course, we have to put very highly 
qualified men who are able to deal with the public and answer their 
questions and handle their problems. 

Mr. Curtis. Is it true that quite a number of those men are not 
prov ided either W ith an adding machine ora typewriter ? 

Mr. Dunuap. Yes, sir: that is true. But most of our offices are. 

There has been quite a feeling among our people that they ought 
to have little portable adding machines to carry around with them 
and portable tvpew riters to earry around with them. We do not 
believe that is feasible, since their offices all have the calculators and 
adding machines and typewriters available. 

In some parts of the country, under our present system, they do 
not have what they should have in their zone offices. But that is 
because those collectors have not taken enough interest to demand that 
the Bureau furnish them that equipment. I had no trouble. I got 
them for my people without a bit of trouble. 

But in some = of the country that has not been done. That is 
because we here in the Bureau do not know what the problems are. 
It is i to ie field por one to ask for those things. They have been 
encouraged to do so, and I understand the situation is materially better 
in that respect now than it ever has been before. 

There is another thing : that. when we combine these little offices, the 
equipment, of course, that would be pooled in one office would, I think, 
be sufficient to answer all of our needs. 

So, then, let us say that at the countrys level you still have the little 
country offices that serve the taxpayer in the local communities. There 
is no change in that regard at all, except that we hope, through the 
Training Branch here, to develop those people into much more capa- 
ble men than they are now. 
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Mr. DeWinp. Mr. Chairman, might I ask a couple of questions 
here ? 

Chairman Kine. You may. 

Mr. DeWinpo. Mr. Commissioner, the first question is rather a small 
question, pel hay s. At those suboffice levels, | notice you havea “Fraud 
and Racketeer” classification there. What would be the relationship 
of those fraud and racketeer agents to the category that is in 41? 

Mr. Duxtar. Only in very rare instances would you actually find 
in there people specialized in that work. Usually in a case of that 
kind you do not find enough of that kind of business to justify the 
assignment of a specialist in there; but, if you did, he would have a 
dotted-line connection with the Fraud and Racketeer Section. 

Mr. DeWinp. He would, in fact, work out of the office: would he? 

Mr. Duntar. Yes; he would be a specialist sent down there to han- 
dle a particular case. 

Mr. DeWynv. | have a couple more general questions. 

How would the whole claim-for-refund system work under this re 
organization plan? Where would claims for refund go, and how 
would they be administered / 

Mr. Duntar. They would be filed just as they are at present. 

Mr. DeWinv. That is, with the deputy district commissioner ¢ 

Mr. Duntarp. Yes. The claims for refund would be filed with the 
deputy district commissioner. He would be given his field examina 
tion right here. If agreement is reached in the field that refund is 
due and the accounting officers agree upon it, that is the end of it and 
it goes for payment. 

Mr. DeWinxp. The only Washington treatment of claims for re- 
fund must be in the larger refund claims that must be reviewed: 1s 
that correct / 

Mr. DUNLAP. If they cannot come to agreement on the larger ones, 
of course, that goes to the Appellate Section, for final settlement, 
just as it cloes now. 

Mr. DeWinp. If there were agreement, though, the only refund 
claims considered in Washington at all would be those in excess of 
SP200.000 : 1s that correct ¢ 

Mr. Duntap. Yes: those that have to go before a joint committee. 

Mr. Dy WIND. Would there be any post review of refund claim 
allowance / 

Mr. Duxtar. That would be on the district-commmissioner level. 

Mr. DeWrnp. Is the field review the same way as the post-audit ? 

Mr. Dunuar. Yes. They would have final closing authority. 

Of course, we review them just as we would to insure uniformity 
of se ttlements over the country. 

Mr. DEW inp. But not to change the decision / 

Mr. Dusxuapr. But not to change the settlement. That headache 
would be gone forever, and it is a major headache in the field today. 

Mr. DeWinp. The other thing I wanted to ask is whether vou feel 
completely satisfied that the field review of fraud cases by what is 
now the regional counsel and will be the legal staff under the district 
commissioner, whether that is voing to assure a proper screening, 
from the point of view of eliminating cases which should not be 
prosecuted ; that is, whether at those levels you will get a quasi- 
judicial view of the case by the local lawyers which will satisfactorily 
screen out cases which should not go forward 4 
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Mr. Dunwar. I think so. I think this plan will enable us to attract 
rather high type of legal talent there, Mr. DeWind: that maybe we 
will hot be able to keep them too long. but we will certall ly attract 
them, I hope. 

Mr. DeWinp. At the present time your regional counsel sends a 
wood many cases to W ishington, it 1s my Impression, that are dropped 
by the Penal Division in Washington. I do not know what the pel 
centage of the cases that are dropped, but I think that is some 
thing we ought to have before us at the present time. 

There Is a weed Y-out process by the Penal Division, wl ich would 
somehow have to bh ibsorbed by the offices of t hie recional COU! sel: 
isthat meht ? 

Mr. Duntarp. That is right. 

Mr. DeWinp. It requires: somewhat different techniques and att 
tude in the regional-counsel offices or legal-staff offices than now exists: 
would that be true / 

Mr. Dunuap. That is right. 

We have another little branch over here called the Administrative 
Division, which is just what it says. You have your little group of 
training people that train the entire personne] of that branch office. 

Then there 1s the Miscellaneous Services Branch, which runs the 
stockroom, keeps them supphied, and does all those similai types of 
duties. 

Shown here again is that travel ng field office of the \ppellate 
Division that we ment oned awhile avo. That would come out as the 
docket justified. In some larger communities they would be obliged 
to keep that office open at all times. If such proves to be the cuse, 
that would he done. But it has no connection with the othe r office at 
all. It is strictly al appellate office. 


I think that it is a very goo plan, I think it will streamline ou 
operations tremendously. It will certainly give us tighter control over 


our operations; and, by giving us tighter control, it will enable us to 
eliminate from the service a lot of deficiencies that have existed in 
the past. 

Where you have tighter control, tighter supervision all the way 
down the ln eS. where the responsibility is definitely } inpointed, you 
have a ome h better, more efficient, and cleaner operation than you 
could get in any other way. 

The beauty of this play is that the responsibil ties all run vertl illy. 
You do not find any of them running horizontally, such as they now 
do. You do not find that areument about jurisdiction. We kill our 
dead areas in the examination of the return, which exists under ow 
present system. 


You do hot final a nternal revenue agent o1 collector arguing 
about something. You do not find the internal-revenie i itin charge 
and the technical staff at outs. You do not find all of them dealing 
directly with the snex al agents. 

In other words, that cross line is gone. The responsibility is vertical 


and assures direct control and direct responsibility of evervbody in 
volved in this plan. . 
Mr. DeWinp. Mr. Commissioner, would not the specific contribu 
tion of the pla be. in the first place, the removal of the difhi ulties of 
control in the collecting function and the redistribution of those 
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functions, and, secondly, the facilitating of setting up the Inspection 

Service? Are not those the primary specific contributions? 

Mr. Dun ar. Plus the entire tightening up of the system. I think 
the tightening up of the system and pinpointing of responsibility are 
vital there. y 

_Mr. DeWunp. In specific terms of assuring a high degree of integ- 
rity of the service, that would devolve to the full responsibility of the 

Inspect ion Ser\ ice: would it not ? ; 

Mr. Duntap. Yes, sir. 

Mr. DeWINpb. So that is a job which has just begun, organization- 
ally speaking. 

Mr. Dunuap. That is right. 

There is a lot of thought that has gone into this particular set-up 
here. I have been very interested in it ever since I came back from 
the Army. There was a task force that met in Chicago in October 
of 1949, composed of two internal-revenue agents in charge, two col- 
lec tors, two excise fax agents in charge, two special agents in charge, 
and a couple of supervisors of accounts and collection. We met in 
Chicago and worked out the system there. 

I am talking about the Enforcement Division. We debated it from 
all standpoints at that time. 

I have been interested in seeing it go into effect ever since, because I 
think it is the answer of better service to the taxpayer and less annoy- 
ance to him, and a better group service all over the area. 

If you have ho other questions about this, I would like to show you 
the map of the proposed districts. 

Mr. Byrnes, there is something I failed to mention awhile ago, when 
you asked about the suits. 

Mr. Byrnes. Would you refresh my memory on it? 

Mr. Dunuar. Yes. Mr. Lynch has prepared a complete written 
analysis dealing with the question of suits, which we presented to the 
Expenditures Committee yesterday, and which we feel answered all 
their questions. If you like, we would be glad to furnish the com- 
mittee with a copy of that same document. 

Mr. Byrnes. I think that might be valuable since it is a question 
that is apparently being raised by some attorneys. 

Mr. Duntar. I should have told you that in time. Dr. Atkeson just 
reminded me of it. It is available. 

Mr. DeWrnp. Mr. Chairman, might we at this point make part of 
the record the statement to which Mr. Dunlap referred, prepared by 
Mr. Lynch, dealing with the question of suits and other matters? 

Chairman Krve. If there is no objection, it is so ordered. 

(The material referred to follows :) 

1. Under existing law the taxpayer who files suit in the district court against 
a collector of internal revenue for refund of taxes, is entitled to a jury trial. 
What becomes of this valuable right to a trial by jury if Reorganization Plan 
No. 1 is adopted and the office of collector abolished ? 

Under Reorganization Plan No. 1 there will be deputy district commissioners, 
at least one for each State, who will take over the functions now performed by 
the collectors of internal revenue. The Supreme Court has held (Philadelphia v. 
The Collector. 5 Wallace 720 (1866)), that a suit to recover money on account 
of taxes erroneously or illegally assessed is maintainable against a collector, not 
by virtue of a specific statutory provision, but as a result of the necessary implica 
tion arising from the provisions of law which impose upon him the authority and 
duty to collect taxes and remit them to the Treasury of the United States. The 
suit is thus in the nature of a common-law action of assumpsit for money had and 


deputy district commissioner. An appeal, however, may be taken to the A 
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received. Under the proposed reorganization plan all functions, duties, and re 
sponsibilities, which by Supreme Court precedent are made essential to the 
founding of a suit for money had and received against an officer or employee of 
the Federal Government in a tax proceeding, will be imposed upon the newl) 
created deputy district commissioners, and thus the presently existing right of 
rial by jury will not be disturbed in any manner. 
2. In your opinion should a taxpayer suing for refund be entitled to a jury trial, 

whether the suit is brought against the collector or the United States? If 

not, why not? 
Since 1887 Federal law has denied the right to a jury trial in suits against the 
United States, whether for tax refunds or other claims. In practice, however 
a taxpayer may have a jury trial in a tax-refund suit by proceeding against the 
collector instead of the United States. In either case the real party in interest 
is the United States 

One method of simplifying the tax-refund procedure might be by granting a 
jury trial in tax suits against the United States. While the Treasury Depart 
ment would not object to the examination of this matter this is not a proper 
subject of a reorganization plan. Moreover, the Department of Justice which 
has an important role in the tax-refund suits would want to present its views 
on the question 


As indicated previously, the taxpayer's right to a jury trial is preserved under 
the reorganization plan 


3. Suppose the suit is for refund of taxes and penalties assessed for alleged 
fraud in the return. Should the taxpayer have the right to a jury trial on 
the question of fraud? If not, why not? 

Under the present law a taxpayer has the same right to a jury trial ina suit to 
recover penalties assessed for alleged fraud as he has in a suit for refund of 
taxes. As previously indicated this right to a jury trial will continue under the 
reorganization plan. 

4. Would you object to an amendment to the pending reorganization plan, giving 
the taxpayer the right to a jury trial in tax-refund suits in the district 
courts? 

In view of the fact that a right to jury trial will continue, as indicated previ- 
ously, there is no need for any amendment to Reorganization Plan No. 1 to give 
a taxpayer a right to a jury trial in tax-refund suits in the district courts 

It should be noted, of course, that there is no provision in the Reorgan zation 
Act of 1949 for amendment of a reorganization plan submitted under it 


» Would each of the 25 (or less) district commissions have complete authority 
to 


(a) Settle and compromise deficiencies in tax asserted by an examining 


g 
igel 

(4) Decide whether or not the Department of Justice shall be asked to 
indict a taxpayer charged with fraud? 

¢) Reject claims for refund‘ 

(7) Issue rulings as to the tax consequences of transactions, past or pros- 
pective 


(e) Rule on the tax-exempt status of ta. payers who requ 


est a ruling? 
(a) It is assumed that this part of the question relates to the ordinary deter- 
mination of tax and settlement of controversial issues invoiving tax liability. 


rhe authority for such settlements will repose, as under existing procedure at 
he local level, which means (under the reorganization plan) in the office of the 

t pel 
late Division which will function under the district commissioner 


(b) The recently announced arrangements for direct referral from the field 


of recommendations for prosecutions in tax-fraud cases, which are presently in 
effect, will not be changed Under these arrangements field attorneys of the 


Bureau refer cases directly to the Department of Justice. The district com- 


missioner will not, therefore, have the function of deciding whether the Depart- 


ment of Justice shall be asked to indict a taxpayer charged with fraud 

(c) As under existing procedure, the authority to reject claims for refund 
will be in the field, which, under the reorganization, will be at the deputy dis- 
trict commissioner's leve \n administrative appeal may be taken to the Appel- 
late Division of the district commissioner's office 
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(dq) Ruling s to the tax consequences of prospective transactions will con 
tinue to be issued from Washingtor Rulings as to past transactions generally 
are made in connection with a determination of tax liability upon the examina 
tion of a returt nd such rulings will continue to be made at the local level 
(deputy district commissioner's office), with the right to appeal to the Appellate 
Division of the strict Commissioner's office 

(¢) Rulis sas to exempt status will continue to be issued from Washington. 


6. If not, where would the review of such action rest, and who would have 
authority to make the final decision? 
Che answers to these questions have been covered in the answers to No. 5 as to 
the authority of the 25 (or less) district commissioners 
7. In what ways would the following procedures be changed 
a) Review, and hearings thereon, of deficiencies recommended by ex 


amining agents? 
(6) Appeals to the technical staff, and hearings and settlements with the 
technical staff‘ 


Settlement of cases docketed before the Tax Court’ 
?) Trial of cases before the Tax Court? 
e) Hearings in connection with a special agent’s recommendation for 
criminal prosecution for fraud? 
These procedures will not be changed It is contemplated that more local 
facilities will be made available for hearings and appeals 


8. How many of the present collectors and deputy collectors would be eligible for 
appointment as district commissioner of internal revenue’ 

Listrict commissioners will be selected under rules and procedures laid down 
by the Civil Service Commission. Present collectors and deputy collectors will 
have the same opportunity to compete for appointment to these positions that 
other citizens have 
9%. Would the salaries of these district commissioners be uniform? 

It is contemplated that the salaries of the district commissioners will be uni 
fori However, final authority to fix their salaries will Se vested in the Civil 


Service Commission 


10. What would 1 


e their (district Commissioners) salaries? 


In the Treasury Department’s judgment the responsibilities of the district 
commissioners will warrant the highest grades authorized under the Classifica 
tion Act of 1949, as amended As indicated previously, the final authority for 


fixing these salaries is not the responsibility of the Treasury Department 

11. Would the present Assistant Commissioner, Special Deputy Commissioner, 
and Deputy Commissioner be eligible for appointment to the new office of 
Assistant Commissioner of Internal Revenue? 


} 


The positions of Assistant Commissioner will be filled under rules and pro 
lures laid down by the Civil Service Commission. The present Assistant 
Commissioners, Deputy Commissioners, and the Special ay puty Cormissioner 
have civil service status, and therefore would appear to be eligible for appoint 
ment to the hew Assistant Commissicner position 


12. What duties are contemplated for the 70 officials mentioned in section 2 (a) 
(3) of the plan List the jobs in the present set-up that would be taken 
over by these 70 officials Would the individuals who hold these present 


+} - 


obs be given appointments as part of the 707 


lhe 70 | sitions are those which under section 3 of the plan may, Upon ap 
mr »C | Service Commission, be placed in grades above GS-15 of the 
clas cied « service The etnunal number. not exceedin 70. to be ineluded 
in these grades will be determined by the Civil Service Commission The du 
ties whicl he view of the Civil Service Commission, will entitle a position to 
a grad ibove 15 ll have to be determined npon the basis of standards of the 
Cor Sie Typical of the field positions to be considered for allocatio to 
orl ‘ bove GS-15 are those of deputy district commissioner, chief inspector, 
head of le staff, head of appellate division, head of collections division, head 
enforceme ( ion, ete The titles of these positions are descriptive of their 


dutic im of the jobs in the present set-up that might be taken over by them 
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13. Specify the functions mentioned in section 4 of the plan 


Stututes enacted since the effective date of Reorganization DV I No. 26 of 
1950, which have, apparently inadvertently, placed functions in ofiicials of the 
Bureau of Interna < ( neluding the following 

Public Law 716, Eichty-tirst Conere 

Publie Law 756. Eightvy-first Congress 
Public Law 919, Eighty-first Congress 
Public Law 71, Kightyv-second Congress 

Sect t has ‘ O12 of the t« ite ( e, wi I 
ruthe = tl} ] ( n Inte event l I ‘ | i 
mad inter t na | he Dure l fl ern Revel ( \\ I I 
Reorgal t | 4 50 ecte that prov there I ‘ 
oubt, i iew é ns of Pub Law 2, Bighty-sec ad Congress it 
! tive Reorgal n | 2h Lot : ganizat N | f ov 
nor an Otte v ike tl t! } 
mit oO secure d direct f nthe I 

' W res¢ = i . Litie i the (¢ ( 

I n evel \ e taken fro him and give to the Se tal f 
1 Pre: \ " 

Non I I pres I autie i responsibili s of the ¢ er 
would el he S ! the pn osed reo! ii ) i ted 
prey t } i W I I fer he Secre I ! th 
iit I R I \ t ee ‘) 1 ( dob ( 
nth ( I ~ é ect ed ‘ | ! itte | l I l nstances 
of apparently nadvertent atutoryv vesti! of om or functions in the Cor 
missioner have bee yer slv cited | er the proposed reorgan itior ow 
eve the Commissioner w ( inue to have all powers, duties, and respon- 
sil t that he | of cou to ‘ nt that he a Sites 
them in line with the dece tion nte ited) 
le What d erence \ 1 there | i! hie i h duties l 

sib é f ft \ ? tie ernl ¢ lise rnaclt ti ‘ th present 
\ (iene for the Bureau of I rl Reve 

No difference duties id ponsibilities of the new Assistant 
General C . is e | eau of In nal Reve ~ mtemplated 
The Se irv of the ‘J ! v has ithority to make ch es il iis 1M 
None ire ¢ nteniy I ‘ ! r tl il t! basi chance etl | 


pointment provided for by Reorganization Plan No. 1 


Mr. Byrnes. I think that brings us to a question which T also had 
In mind, whi hy arose Trom the question of the statute of limitations 
varying between individuals, depending upon whether they lived in 
the same judicial circuit as the collector. 

I think you are acquainted with that problem arising. This is going 
to accentuate that a | make fewer people live within the collector’s 
judicial cireuit or district and, therefore, have the statute of limita- 
tions run on fewer people: isthat not correct 4 

Mr. Duntar. The districts are not ¢ hanged under this plan; that is, 
the area that is respons ble for where their suits are filed. That is not 
changed. That would not accentuate that problem. 

(re you talking about fraud cases ? 

Mr. Byrnes. Yes. 

Mr. Duntar. Tsee what voumean. Youare exactly right. It would 
cut that down. It speeds up the process all the way through. 

Mr. Byrnes. Let us get this clear. Say that I am filing an income 
tax réturn; am I filing it with the deputy district commissioner, or 
with the district commissioner / 

Mr. Dun tar. You are filing it with the deputy district commis 


sioner. 
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Mr. Byrnes. That is going to coincide pretty much with your pres- 
ent collector. 

Mr. Dunxuar. That is the reason why I said your problem is not 
accentuated; that it is just as it is now. 

Mr. Byrnes. I was under the impression that you were filing with 
the district commissioner; that he was the person that stood in the 
shoes of the collector. 

Mr. Duntar. You remember I said that where you file and pay 
your return is with the cashier. That exists only in the office of the 
deputy district commissioner. 

Referring to these districts, they are based on the workload which 
would make operations within those districts most economical. In 
other words, within no district are less than two and a half million 
returns filed. That is the minimum we think would produce the high- 
est economy and the greatest efficiency in the mechanical processing of 
those returns. 

They run all the way from a very tiny district around New York to 
a pretty good-sized district out West. ‘They present different types of 
problems, and the plan is purposely elastic enough to allow us to 
adjust to it. 

Mr. Curtis. Will there be any transactions for the taxpayer and his 
attorney that cannot be carried on within his own State that can be 
carried on there now ? 

Mr. Dun tar. No, sir: he is not giving up a thing that he has now. 
He is raining a lot of things that he does not have now. 

Mr. Curtis. Even when the case goes to the district commissioner; 
is that true / 

Mr. Duntap. Yes, that little traveling team on the appeals route, 
that I mentioned. takes care of that. 

You see, under the present plan, he has to go into 1 of 12 offices. 
The way we operate now, if he has to appeal to the technical staff, he 
must go to 1 of our 12 field offices. 

Under this plan, he has 25 offices to which he can go. sut if he 
does not want to fO to them, those traveling adjustment squads, as 
the docket justifies, go to different locations within the division and 
will meet him closer to his home than he has ever been able to meet 
them before. 

Mr. Curris. That is true of the conferences, not referring to those 
informal conferences on the local level, but other conferences; is that 
right ? 

Mr. Duntar. That is what I am talking about. Iam talking about 
those conference teams under the appeal procedure. 

Mr. Curtis. Both with the legal branch and the conference branch, 
under the district commissioner / 

Mr. Dun tap. That is right. 

Mr. Curtis. Legal staff conferences will not be held, will they, in 
the city where the district commissioner is located ? 

Mr. Dunuar. That will be. That conference is a fraud conference. 
That will be only in fraud cases. 

At the present time, there are only 12 places in the United States 
where you can hold those conferences; under this plan, there are 25. 
It is much more convenient all the way around. 
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Mr. Curtis. I assure vou, Mr. Commissioner, that I would not want 
to raise any geographical arguments against this at all. What 


prompts my quest is that I can see my State would be in the largest 
district, with the center probably at Denver. 
Mr. Dunuar. Yes. sir: but it still has the same facilities it now has, 


plus the added lmproveme nts that | have described for you 

Mr. Curtis. Of those 12 oflices. where is the closest one to Omaha 
now i 

Mr. Dun! AP. Wi have here the coverage of your LY offic es now. 

Mr. Curtis. Is it in the St. Paul district now / 

Mr. Duntap. No. You are in Denver district now, and you would 
still he in the Denve} d trict. So you see, these 1? a} peals centers 
have been spre id out now to where there are 25, 

Mr. DeWrxpn. Mr. Commissioner, is it a proper generalization that 
the only matters on which you would have to leave your State would 
be conferences on fraud cases ¢ 

Mr. Dun tap. That is right. 

Mr. DeW rnp. The only matter on which you can leave your State, 
as I see it. is a conference on a fraud case, and that is on a more 
decentralized basis than it has been. 

Mr. Dunuap. Yes, sir; unless you want to elect to go in for the 
appellate set-up rather than waiting on one of the field hearings. 

Mr. D WIND. ‘| hey will provide field procedures on that wherever 
there is a demand for it, will they 

Mr. Dunuap. That is right. 

So this gives a much greater service to the taxpayer all the way 
around. It simplifies our operation materially. 

I call your attention again to an opportunity for what we think 
are major economies, and that would be the savings in travel and per 
diem involved. When you do away W ith all these multiphed examina- 
tions that the agents and the deputy collectors now give, you effect 
material savings in those respects. We do not know what, but we 
can see that the avenue for them is great and, under proper super- 
vision, will unque stionably produce oreat benefits in that regard, 

Mr. DeW np. It is clear now, Mr. Commissioner, that you never 
get a conference on a C1\ il case with the district commissioner. You 
are never entit! 


Oo 
rt 


led to a conference on a civil case with the district 
commissioner. 

Mr. Duniap. No more than you get one with the commissioner 
himself now. If he was the right kind of man he would probably 
talk to you, but when he gets through talking he would say, “I enjoyed 
your conversation, but there is your settlement.” 

Mr. DeWrnp. It is not part of the organizational procedure, then, 
is it? 

Mr. Dunuap. No. 

Mr. DeWinp. Mr. Commissioner, are copies of these maps avail 
able so that we can put one in the record ? 

Mr. Dunuap. Yes, sir. 

Chain ian KING Without objection. it will he made part of the 
record, 
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Mr. Kerocn. Gentlemen. I ama little bit interested there. I see New 
York City is just a very small spot on that map there. 

Mr. Duntar. That is New York City and Long Island. The present 
thinking is that this plan should be corrected to include Westchester 
County. 

Mr. Keogu. Will Westchester and Long Island be included in with 
New York City to ¢ omprise one district ? 

Mr. Duntwap. Yes. 

Mr. Keogu. How many deputies would be in that district 

Mr. Dunuar. According to our present thinking, and we do not want 
to say later there m oht not be some consolidation, but there would be 
three. 

Mr. Kreocn. That is less territory than the first, second, and third 
districts of New York take in now, is it not / 

Mr. Dr NLAP. No: it is the Same, plus Westchester County. That 
is, if we change the line. 

Our present thi king is that Westchester County. on account of the 
heavy population voing in and out of New York, that work in New 
York City and live out, that it should be included in the district. 

I have analyzed this thing for a long, long time, and I think the 
taxpayers are gaining materially all the way around. Certainly that 
has been one of the major aims in all of our thinking behind it. 

Mr. DeWINp. Mr. Commissioner, would vou state fo. the record, 
as specifically us possible, the advantages and probl mis that would be 
removed, the advant ives that would inure and the prob ems that would 
he removed through renroy Ing the collectors of internal revenue from 
their present positions and distributing their functions? 

Mr. Dr NLAP. That would be a recital, as | Set it. of the acy ttages 
of the plan, because the only thing that would block the adoption of 
this plan would be the failure to remove colle tors from the Ir presel { 
status. 

Mr. DeWrnp. That is an essential precondition to the carrying out 
of your organization. 

Mr. Dunuar. Yes. 

Mr. DreWINp. QO) perhaps | ought to put the question this Way 
What particular problems that up to now have been peculiarly prob 
lems of the ( ollecto1 3’ offices do you feel would be removed 4 

Mr. Dun tar. Questions of operation and questions of jurisdiction, 
mainly. 

5 1 have quest ons of operations in the fact that the « ollector, being 
ti Preside tial appo tee. is not directly accountable to the Commis 
sioner, and sometimes there are problems that arise from that score 
And you have this eternal question of jurisdiction over various types 
of tax cases. It has been a constant harassment ever since I have 
been in the internal revenue service. That is all eliminated by this 
plan. 

As I say, the main thing that we gain is the tighten control, the 
better service to the taxpavers, and a much cleaner operation ill the 
way through. 

Mr. Byrnes. You say you could not put this into effect unless you 
abolished the collector's 1ob. Could you not really, though. under 
the law today, assign to the collectors the responsibilities that you 
are here assioning to deputy district commissioners and have your 
table work out just the same? 
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Mr. Duntap. Let me ask you a question, Mr. Byrnes, if I may. 
If you were the Commissioner, would you want to assume the 


responsibility for taking a major step of that kind without con- 
) 


> 
> 


yTe ional knowledge / 

Mr. Brewnes. I doubt that I would. 

Mr. Duniar. That is my position. It is such a major step that 
I would not want to do it, or would not want to recommend that it be 
done without congressional knowledge. 

Mr. Byrnes. I am just coming down to the practicality of the situ- 
ation, as far as what you could do and could not do. | have seen 
the executive branch do a lot of things that Congress never approved 
of and would not approve, and they never sent it up because they knew 
very well that Congress would not approve. 

So I think that is always the question involved. 

Mr. Duntarp. We in the Treasury Department feel differently about 
that. We want your approval. 

Mr. Byrnes. I will stick to my original question. 

Mr. Duntar. I will answer your original question. 

Yes, we can do many, many things envisioned by this plan, even 
hough collectors are not removed from civil service. But then, what 
is going to happen to the collectors? What are we going to do with 
them ? 

In other words, suppose, for instance, that we decided to combine 
that field inspection service under the collectors and you go in there 
and assign to them a group of highly technically trained personnel 
under the present set-up, I just do not think it would be a happy 
situation or a wise one. 

Mr. Byrnes. But, fundamentally, there is no law or legal restric- 
tion against your assigning to collectors today the responsibility that 
you are going to give, under this plan, to your deputy district 
commissioners. 

Mr. Dunuar. Yes. There are questions in my mind as to that; 
yes, sir. All through the Internal Revenue Code the reference 1s 

sade to internal revenue agents and things of that kind, but I would 
hesitate to say that we could do it. Certainly I would not want to 
do it. and I do not think J should be even considering such a thing 
without congressional knowledge, as I mentioned awhile ago. 

Mr. Byrnes. That brings me to one point which has been a sore 
spot, Mr Commissioner, to one member of this « ommittee, and L wrote 
lo you: bout it. 

I still cannot understand why, in this administrative reorganiza 
tion, which we are led to believe has been under consideration for 
a long time, this committee was given no information about it, noth- 
ing at all, until we read about it in the paper. 

And then no information about the details of the plan was given 
us, which is administrative, until within the last week or so. 

Mr. Duniav. That is a fair question, sir. 

Mr. Byrnes. Just to make a contrast here, I can contrast this with 
what you did—and, as one member of the committee, I appreciate it 
a great deal—when you brought to our attention, for instance, a 
change that you were making in the Inspection Service, eliminating 
the supery isors of accounts and collections. You prepared fo announce 
it, but you came to the committee and said, “Here, we would like to 
have you see it so that you will know what we are talking about, or 
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you will know what they are talking about when you read about it 
in the paper.” 

In this instance, with a vast reorganization program, that was not 
dlone, and I am just wondering why. 

Mr DunLAP. I ca issure vou that all of the sti lies lead ng up to 
this, of course, we had turned over to your counsel, such as the minutes 
of the meeti os f the W eyoins cominittee, the engineer firm reports, 
and all of the othe rthings of like nature. 


But there was absolutely no intention of bypassing this committee 
n any of this. But the development of the plan went right ahead 
all the time that we were appearing before your committee. 

Mr. BYRNEs. There was never any suggestion mace that you had 
under consideration the elimination of colle« tors, the putting of col- 
le tors under « 1V il service, the W hole reorganization at the Washington 
level, when we had been in numerous discussions talking about your 
udministrative problems 

Mr. Dunuap. That is correct, sir. 

All l can say on that is that on our part, there was ho desire to 
bypass the committee in ar y Way. 

Mr. Byrnes. Do you mean it was our fault in not asking you? 

Mr. Duntap. Not necessarily, sir. 

Mr. BYRNI s. To me, I do not know how the other members of the 
committee feel about it, but, as one member, it did not impress me as 
full cooperation. 

Mr. Dunxiap. May I answer this way, Mr. Byrnes: Do you not think 
that question 1s a littl beyond my jur sdiction / 

Mr. Byrnes. I prefer to address it to the Secretary, and that is why 
I am very disappointed that he could not be here this afternoon to 
answer that. Therefore, 1 will leave it for the Secretary. 

I would assume that the Secretary would be the person primarily 
responsible for, either intentionally or unintentionally bypassing the 
committee. 

Mr. Dun tap. I would like to leave it there, if you wish. 

Mr. Chairman, I believe that, in response to a suggestion that vou 
made this morning, that the Se retary has left with Mr. Lynel some 
statements that you wante 1 in the record. 

Chairman Kine. Very well. 

Mr. Dunuar. I do not know whether or not you are through with 
me, but I merely want to remind you that that Is he re W hen you want 
It. 

There is another thu g that I would like to 

There has heer i lot oO] clise ISSIO! before 


mittee and mentor made this morning of the economies to be effected 
Inde! this plan, which we fer l can be effected, We ire not alone ith 
! 


nat thought. anda i if meets with your approval, ] would like to Give 
vou, or read into the record, some excerpts from the report of the 


the 


Joint (‘ommittee on Inter al Reve e Paxat on. W ch Wii - bi tted 
to the Eightiet] ( ongeress, We th nk they are rieht to the point mn 
al werlnge those questior ~ 


I would like to p t in thes remark if they meet with your ipproy 
Chairman Kine. Yes. 
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Mr. Duntar. The first one is found on page 7 of that report. It 
reads as follows: 

The Bureau of Internal Revenue is the most vital direct link between the citi 
zen and his Government. Standards of integrity, competence, absolute fairness, 
and performance should nowhere in the Government service be higher than in the 
Bureau. The attainment and maintenance of these standards cost money, a 
great deal of money. The alternative, however, cheap tax administration, costs, 
in the long run, more than any nation can bear. 

The second quotation from the report of that committee, found on 
page 2 thereof, is as follows: 


The Bureau needs a 2- to 4-year period to analyze and diagnose its manage 


ment problems and to test and experiment with possible solutions For this 
activity it should employ the best talent and techniques that are available both 
within and without the Bureau organization The importance of an effective 


epin iob in connection with the collection of internal revenue is not 


the economies involved, but has an important bearing on the character 


houseke 
limited to 
and cost of the verification and enforcement job 


‘ 


May I say there that the Congress did give us the funds and the 
authority to hire a separate and outside engineering firm, which ren- 
dered the very fine report with which you are familiar. 

The third quot ition is found on page 5 of that comuittes ’s report, 


and reads is follows: 


The net effect on appropriation requirements can only be known as these 
Changes are put into effect and as standards of administration are made more 
explicit and their measurement more detinite 


Thank you, Mr. Chairman. 

Chairman Kine. You are welcome. 

Mr. Lynch, would you now proceed ¢ 

Mr. Lynceu. Mr. Chairman, as you know, the Secretary asked me 


to deliver a letter to you following his appearance this morning, 
which I will read for the record: 

Dear Mr. CHAIRMAN: In accordance with your suggestion as I left the hearing 
this 1 nit I am transmitting through the General Counsel of the Treasury, 
Mr. Thomas J. Lynch, prepared statements as to my position regarding the 
fo oOwill Stl je Is 

1. Procedure for handling tax fraud cases 

”. Voluntary disclosure 

3. Health policy 

I have requested Mr. Lynch to read these statements into the record at such 
tithe as you may indicate 

I t to thank you and the committee members for the constructive hearing 
this morning, and assure vou of my desire to be of assistance to the committee 


n connection with its responsibilities regarding the administration 


at any tite 
of the Federal tax laws. 
Sincerely, 


JouN W. SNYDER. 


irman KING. Mr. Lynch, if has been decided that at this time 


Chia 
he insertion in the record of the Secretary ‘’s statement will be 


satisfactory. 

so, W ithout objection, the statement of the Secretary will be made 
a part of the record at this point. 

(The statement referred to is as follows :) 


PROCEDURE FOR HANDLING TAX FRAUD CASES 


The new procedure announced by the Secretary on January 8, 1952, for handling 
criminal income tax cases eliminates all review and consultation in the 


Bureau in Washington prior to reference of the cases to the Department of 


AX ADMINISTRATION Vi 
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Justice for prosecution These cases are now being referred by regional and 
district counsel in field offices of the Penal Division direct to the Department ol 


Justice This new procedure will result in a substantial reduction of the time 


if between the completion of the investigation and the reference of the case 
to the Department of Justice for prosecution 
The Bureau of Internal Revenue now has 14 field offices of the Penal Division 








on tv where there is a special agent in charge of investigations 
of criminal ases, with headquarters in Washingtor The four largest offices 

e sion of re onal counsel, and the remaining oflices are per 

e counst 

I ct re f handling criminal tax fraud cases, the recon 

endation for prosecution by the special agent in charge was first misice } 

e district or reior counsel who received the case The ! ‘ ist? 
counsel followed the practice of notifving taxpayers ¢ their ounsel that the 
cause had been received nd conference opportunity was offered prior t ctior 
on the prosecution que <1 ) that office Therenfter. recommendations « trv 
prosecution question by distt t counsel were reviewed by regional counsel in the 
‘ who in turn forwarded the case to the Bureau in Washington for fina 
onsideration by the Chief ¢ hint nd the Commissionet! Conferences witl 

avers were also affords t the Washington level! If the Chief Coun 
nd the Commis ner pproved the proposed prosecution, the se W t he 
nsmitted to the Department of Justice for criminal prosecutior 

lax fraud | ecu ‘ | utine aor ‘ | ad nists ! 
of the 1 enne sSvste l vy | ft ti DIL hy ‘ nosed l \ 
vialatora of the reve! - but a hy se the serve soa arning and 
pote! deterre! I ‘ ers m ht be tempted to cheat in their ta ob itiol 
Delav in bringing a tax e\ er to t eun ha a detrimental effect on the 
outcome of a snecessful p ition and not in the be ntes : \ rous 
revenue enforcement prog! Om the other hand, the Bur s fully aware of 
ts grave responsibility in recommending prosecution of taxpayers Lecordingly 
the method of hand ( il f cases has been the subject of ntinuous 
stud with a vie tor iL ‘ Iral improvements whi vi ad st n ‘ 
a full consider nh « ! The new procedure eve 

Under the new roce si f distr ‘ t} prose 
is warranted w hb ‘ t! Bure ! he J ! 
cvuue n The « vi hen he warded dire v te | Denart ! f ( 
n 1 shingeton hi eans that regional counsel wil ® loncel eview 
‘ ms of ¢ ! ims nd that the Chief ¢ i ! sl 

vy n fon I \ ne iongel ‘ l l se LOL Cuse berore ( 

I I Tustice 

(ienera pervisory f the ( offins ‘ ym exe dout lire 
of the Chief Counsel | ( of post review to assure uniformity of prose 

\ he new y! ‘ S tightening » in the p 
esp holding ‘ ‘ ‘ with thre iNT el his r esentatives 
R 0 nd d rie ‘ ‘ \ ‘ ‘ ind ad ‘ ! ne « 
| t taking into cons f tion all the « Imstances inve ( Pa yw 4 I 

j ] made to guard vainst nnnecessaury ¢ | bre vl ibout | holding con 
ference n cases where . ‘ that ntinued consultation would serve 
nseful purpose and where the taxpayer's explanations are a matter of recor 

The new procedure sten i part from a statistical study undertaken in May 
1951 of the steps involved in processing fraud cases The study reveals the 
time saving which may be expected l l, some 9609 case which had beet 

ferred to the Department of Justice and were pendin there on March 23, 1951, 

ere examined The s ev disclosed that it took an average of 292 days per 

ise from the time the ease was received in the Penal Division field office until 
it was forwarded to tl Department of Justice. These cases were pending In 
the field offices an average of 21S days of which some 71 days were « sumed 
in scheduling and holding conferences The delay due to conferences shou 
be diminished under the new procedure Also, survey revealed that as much as 
°*4 davs might be invelved in reviewing prosecutive ecommendations of district 


counsel by regional counsel and that it took S2 days per case for review and 
conferences in Washineton Under the new procedure these last two steps 


have been eliminated 


There need be no concern that the prosecution case will not receive full leg: 
consideration Che fic offices of the Penal Division are staffed with competent 


94411—52 6 
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personnel, and the regional and district counsel in charge are especially trained 
in tl ield of criminal tax law rhrough experience gained over the years they 
are fully qualified to give the inal Bureau legal review of the investigator's 


prosecution recommendation, 


BUREAU OF INTERNAL REVENUI! 
S 2010 


Commissioner of Internal Revenue John B. Dunlap announced today that the 


Bureau of Internal Revenue will no longer follow the policy under which the 
sureau has at times refrained from recommending criminal prosecution for tax 


violations because of the health of the taxpayer In connection with this change 


ot policy the Co missioner issued the following statement: 


It has been the long-established policy of the Bureau of Internal Revenue not 


o recomend criminal prosecution where standing trial would endanger the 
taxpayer's life. Under this policy the opinion of qualified Government doctors 
who have examined the taxpayer has been decisive, and if their opinion has 
been that standing trial would endanger the taxpayer's life or sanity, the crim 
inal aspects of a case under review have been disposed of without recommenda 
tion of prosecution 

This policy has not been based upon any desire to grant immunity to tax 
evaders: it always has been and always will be the sincere desire of the Bureau 
to secure and assist in full and vigorous enforcement of the internal revenue 
penal statutes through imposition « aximum penaltics provided by lav 
Rather the policy has been based upon the view that enforcement et is vel 


erally would be enhanced rather than retarded if under such circumstances re 


sort were mited to civil statutory penalties of substantial additional money 
il ts 

Since I have become Commissioner, however, I have reviewed the policy 
throughly It is my conclusion that while the general theory of the policy may 
be sound, the Bureau of Internal Revenue is not a proper agency to take part 
in carrying it out The Bureau is charged by law with the administration of 
the Federal tax laws, and in the performance of this duty it gathers the « vidence 
upon which ¢1 nal prosecutions are based It is my conclusion that in gather- 
ing 1 tra ting this evidence to the prosecuting authorities, it should not 
he uneti of the Bureau to consider a collateral matter such as health 
Matters of t sort can more appropriately be taken into account within the 
pore edure I ided by the 1d li }) Cs 

Votuntrary Disc iosuri 

The former voluntary disclosure policy while first adopted in 1919 had its 
origin in e controversy as to whether criminal liability should be compromised 
under the la As early as 1912 the Bureau followed a 1 licv of not necept 
ing monetary payments in compromise of criminal liability where the evidence 
was sufficient te fford reasonable grounds to believe that a conviction could 
be se ed 


Qn August 22, 1919, the first draft of a policy statement respecting voluntary 


i 


disclosures s issued This was the result of snecessfal criminal prosecu 
tions in cases involving fraudulent tax returns and the publicity attending 
the dictments in such cases It was then felt that the tax evaders were 
esponding to the vigorous prosecution work of the Bureau and realized that 


nforcement program would eventually disclose the deficiencies in 
their returns and result in criminal prosecution. The Bureau then found that 
many of these tax evaders were coming forward and throwing themselves on 
e lenien of the Burean with the hope that they would thereby escape 

The conclusion was reached that the increasing enforcement 
ivities would result in additional criminal cases which would in turn induce 


dditional voluntary disclosures 





ax 
wu 


d 


] 
self-incriminating evidence bef 
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fhe initial draft of the policy statement provided that where voluntary dis 
losure was made of intentional evasions which, if dis ered by internal 
revenue officers, would be the basis of criminal prosecution, it would be the 
policy to impose maximum civil penalties and to accept olfers compromise 
n criminal liability instead of instituting prosecution and insisting on jail 
sentence Some 3 weeks late on September 5, 1919, this poli statement 
was changed to provide that offers in compromise of « nal liability would 
be considered rather that cepted in voluntary disclos CUSES 

At the outset of the policy there was no outstanding m ¢ invitation from 
which tax evaders could imply a promise of immunity if the ime in before 
the Bureau initiated a nvestization From 1919 until 1934 in voluntary dis 


losure cases the Treasury entered into legal and binding compromises under 


the statute where the decision was made not to prosecute because of the cir- 


umstances surrounding the voluntary disclosure. On July 2, 1954, decision 
as reached that the Treasury Department would in no case compromise 
riminal liability and that prosecution would be recommended or not solely 
m the basis of whether the evidence was sufficient to afford reasonable grounds 
for the belief that a conviction conld be secured Also at this time it was 
decided that in cases in which taxpayers made voluntary disclosures of in 
tentional evasions before investigation by the Bureau had been initiated that 
the Bureau would not recommend criminal prosecution. The policy was ad 
ministered on a case-by-case basis and ithout an open invitat te ix 
evaders to come in under an implied promise that immunity woul en 





if investigation had not been initiated 
With the inception of the drive against black marketeers by the Treasury 


Department in 1945, widespread publicity was given to variou 
Treasury and Bureau officials announcing the existence of the voluntary dis 
] 








closure policy. It was then hoped that such publicity would result in securing 
additional revenue which we 1 not otherwise be reached throuch invest 

As a result of this publicity, many tax evaders who were not under inves 

came forth in good faith and in reliance upon the promise of immunity 

their deficiencies. There were also instances where tax evaders already under 
investigation came forward and attempted to secure immunity on the ba f 
the public announcements In these cases no difficulty was encountered where 
the investigations had proceeded to the point where the Bureau « estab 


that the disclosure was in fact made with knowledge of the investigation and 
not in good faith reliance on the immunity held out by the policy 

The principal difficulty in the administration of the policy resulted where, 
despite the prior initiation of an investigation, the Bureau was unable to clearly 


establish that the taxpayer had knowledge that he was under investigation before 
he made his alleged voluntary disclosure. In these instances, lack knowledge 
on the part of the taxpaye was easy for the tax evaders ti nulate nd the 
difficulty was with the Government to disprove the alleced lac of knowledge 
In the administrative consideration of these cases egardiless of whether the 


juestion was raised in the collector's office, in the oifi the revenu ent 

question, before the Intelligence Unit. or before the Chief Counsel's office—the 
representative of the Bureau was faced with a border-line case. The cases which 
fell in this twilight zone, depending upon the decision finally made, were usually 


isceptible of criticism that the administrative officer had abused his discretio 


n resolving the case one way or the other 

If the disclosure had actually been made in good faith re ! n the promise 
of immunity, the taxpayer's confession and the If-incrimin ng evidence 

tted by him could not be used against him because of the constitut ' 
privilege against self-incriminatior 

The independent authority of the offices of the collector, the reve cent 
in charge, and the special agent in charge to initiate investica resulted 
n situations where a taxpaver under investigation by o1 f ! ‘ fies 
ould attempt to mak 1 voluntary disclosure before n officer of ! f the 
ther two offices Here again it was found that in many instances the Govern 
nent could not esta t t the tax evader had kneov dve o e inve if 
vhich had been initiated Having in mind the open invitation to come ad 
confess his crime, the tax evader would then appear in one of the offices having 


o record of the investigation pending elsewhere and s m hy nfessio 


re adequate check could be m 


records of various other offices whi may “ay nitinfted ar nve 


To guard against litigation of cases which would result in decisions that the 
xpaver’s constitutional rights would be violated if the evidence secured through 
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the disclosure were used, the Bureau attempted to resolve cases in the taxpayer's 
favor where there was a reasonable doubt that the taxpayer had knowledge of 
the investigation. Despite the attempt to avoid litigation on this question, the 
issue was placed before the courts in several cases. In the Lustig case in 1947, 
the Court of Appeals for the Second Circuit held in favor of the Government 
when it was established not only that the investigation had been initiated prior 
to the disclosure but that the special agent in charge had so advised one of the 
tuxpuyer’s representatives. In the Colonial Rubber Co. case, the Government's 
position was again upheld on the basis of evidence showing that the taxpayer 
knew that the agents were on the trail of the fraud and because of that knowledge 
had confessed 

In the Abe H. Liebster case in Pennsylvania, the Government's evidence was 
suppressed on the basis that the evidence did not show that the taxpayer knew 
he was under investigation when he made his disclosure. The question of know! 
edge was again decisive in the Saxe case in Massachusetts where the judge con 
cluded that he could not find that the taxpayer, at the time of his disclosure, did 
not know he was under investigation. The Government was also successful in 
sing motions to suppress evidence in two cases decided in 1951, the Harlic 


oppo 
R - (Co, case in Connecticut and the White case in Mississippi rhe latter case 
is now on appeal The voluntary sclosure question is Currently in litigation 
in another case in California 

\ ther factor nvolved in these border-line voluntarv-disclosure cases was 
the matter of delay where the voluntary-disclosure issue was raised either in the 


Bureau or after the reference of the cases to the Department of Justice. The 
belated contentions of voluntary disclosure involving alleged violation of the 
constitutional rights of the taxpayers often required lengthy supplemental in 
vestigations and delayed the ultimate disposition of the prosecution questior 
until voluntary-disclosure question could be decided 

The Bureau gave serious consideration to various proposals in 1949 and 1950 
that taxpayers be permitted to make voluntary disciosures until they had actua 
knowledge that their returns were being investigated or until they had knowledge 


th were being investigated for fraud Here again the negative fact of 
knowledge was such that the adoption of these suggestions would require the 
mailing of a notice to the taxpayers when investigation was initiated. Among 
the reasons which made it impractical to adopt such a practice were the follow- 


ing: First, honest taxpayers would resent any form of notice which would imply 
that it was too late for them to make a voluntary disclosure and such resentment 
would result in a lessening of the cooperation usually extended by taxpayers in 
permitting the examination of their books and records; second, early notice in 
the cuses of racketeers and other law breakers that their returns were under 
vestigation would lead to destruction of records, intimidation of witnesses, and 
eneral concealment of facts which the agents might otherwise get through con 
tinued contidential investigation: and, third, it was believed that such a notice 
would lead to concealment of assets which might otherwise be reached through 
jeopardy assessment proceedings to satisfy the civil liability 


The intensified drive against racketeers initiated by the Bureau in 1051 raised 
the further question as to whether or not racketeers and members of the crimita 
viement were t e allowed to escape ¢1 inal pros ti hy nit ry nia 
«lise Sres 


Another practical difficulty with the policy was that it contemplated that 


confession of an intentional evasion would be followed bv full and complete 
settlement of the civil liability. It was not unusual to find that once tax evaders 
were ifecuarded from criminal prosecution through their constitutional rights 
where a promise of immunity had been made, they would refuse to pay the 
amount of the vil liability In these instances the Bureau was forced to rely 
upon statutory remedies to enforce collection, and in many instances found that 
the lits of the evasion had disappeared or had been concealed prior to the 
disclosure 

It was finally concluded that long-range enforcement of the internal revenu 
laws would be served best by a policy of closing all loopholes to which tax evaders 
could look to avoid criminal prosecution. It was thus concluded that the aban 


donment of the policy should be recommended and action to that effect was 
taken by the Secretary on January 10, 1952 





he 
he 
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inions indicating an el 


Chairman KING. Ss time l wish nro the record 


munication from former President Hoover: 
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Simply to blanket the employees who have not undergone these tests does not 
seem to me to meet the present situation. Placing these employees under civil 


service should be accompanied by the requirement that any employees affected 
should, before continuation in the Bureau, pass the Civil Service Commission 
requirements on the same basis as any new applicant for such employment 


Yours faithfully, 
Hrersert Hoover 
Mr. Dunuap. Mr. Chairman, I think that is a very good letter; 
and we agree W ith it 100 percent. 
Mr. Byrnes. What would you say — this blanketing-in business ¢ 
Mr. Duniar. There is no intention to blanket in any people, Mr. 
SVT! es; none whatsoever. People t that ure selected for these jobs 
would be selected and qualified in strict accordance with the civil 
service laws of the U nite «| States, as Mr. Ramspeck testified this morh 
ing before the Expenditures Committee, and there is no intention or 
expectation that anybody will be blanketed in under this plan. 
Mr. Byrnes. That is the thing that has worried me more than any 
thing, as far as the legislative plan is concerned of putting them unde 
civil service. I would like to get clear exactly what that means. 
me I have said a number of times before, it is going to be the same 
t-up that you now have in appointing postmasters, which is, after all, 
a civil service job. I do not see where it is going to make any differ- 
ence as far as the type of personnel that you are going to get is 


concerned. 

Mr. Duntap. Mr. Byrnes, if you will permit me—I may be wrong, 
but I do not think so—but I want to say that the postmasters are ap- 
pointed under a special provision of the civil service law and require 
Senate confirmation. ‘That is not true in this case. 

These } eople are to be appointed strictly In ac ordance with exist 
ing civil service laws. 

Mr. BYRNES. Rural carriers do not have to be approved by the 
Senate, either: the are under civil service act. Phe FO through the 
system of the examination and the three names are submitted. If you 
do not find three boys that pass the local Democratic Patronage Com 
mittee, or whatever other party patronage committee is in charge, 
nobody its appointed. 

Mr. KEeoan, ‘he re is no ot thre i party patronage committee in charge, 

Mr. BYRNEs. I have not heard of any other for a long time. 

My point is that there is no further confirmation or anything else, 
but they are choice jobs and therefore they vO strictly on a patronage 
basis. 

Mr. Dt NLAP I un lerstand that there are some specia provisions 
affecting the post office people which do not apply anywhere else in 
the civil service set up. We have ho special proy isions that affect in- 
ternal revenue e mp lovees : any where in those laws. 

They must qualify under the civil service laws that affect all of 
the other e mployee s of the Government A other than those covered by 
special provisions of those laws. They are not covered by any such 
| provisions anywhere. 

Mr. Byrnes. It is my understanding that the rural carriers ar 
not under any provision: it is just the old system of checking an ex- 


] 
| 
i 


specia 


Aminatior i! cl the Civil Service (‘ommission submitting three names 
to the appointing officer. T assume that that would be the case here. 
and that is part of the civil service law, to take the examination and 


q alify, al d the \ will submit three names. 





ees 


not 
vil 
ted 
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Mr. Dunwar. If you will look at the opening statement that the 
Secretary made to the Expenditures Committee, which he introduced 
into evidence this morning, you will find the exchange of letters be 
tween him and Mr. Ramspeck touching on those very point 

I think that those are p bly questions which should be submitted 
to Mr. Ramspe k be LLLSe they will be doy en he de des it LO ld be 
done. 

Mr. Byrnes. Are these letters between the Secretary and Mr. Rai 
peck ¢ 

Mr. Dunuap. Yes, sir. They are right in that statement that was 
introduced into evidence this morning. 

Mr. Byrnes. May I ask this, as a matter of information at this 
point: Have you made un recommendat ons as vet to the ¢ vil Sery 


ice Commission as to the qualifications and prerequisites of, let u 
say, the position of Assistant Commissioner ? 

Mr. Dun Lar. No, s r: we have not. Those are be ne developed and 
will be developed by the Civil Service Commission as t] »! in is pemg 
considered by the Co! wress. ‘I iat W rk Ss ul der wily. It VN 1] be their 


aecis1ion, not ours, 
Mr. Byrnes. I understand that, in the last analysis, it will be their 
decision. 

But I am wondering 


qualification and the cl 


} 


if you have made recommenaations as to the 
haracter and the past experience, and so forth. 

Mr. DUNLAP. Not vet. We have not, sir. 

Mr. Byrnes. Do you contemplate doing that ? 

Mr. Duntap. Yes, sir. 

Mr. Byrnes. And is it the same for the district commissioner pos 
tions ¢ 

Mr. Dt NLAP. Yes. And we hope those qualificat ons W 1] he of 


uarantee that we get only people 


Wile 


the highest possible type to o 0 
are profess onally q ilified and q alified from a perso! i] ty tand 
point to handle those verv ligh type jobs. It will require people 
with a vast background of administrative experience as well as know] 
edge of the tax laws of this country. 

Mr. Byrnes. There we come to a problem that also bothers me 
You have a dual personality required here, we will say, technical 
knowledge and technical abilities, as well as managerial and admin 
strative. 

Mr. Duntap. That is right. 

Mr. Byrnes. I do not know to what extent we have our various 
testing facilities down to the point where they can analyze the ab 
ties in those two fields and balance them off so that you get the type 
of person you c¢ rtainly should have. 

That brings me to the difficulty that I envision somewhat in dis- 
missing employees who are not found to fill the full requirements of 
the job. 

It would seem to me, judg a from the heari vs this committee he 
conducted and investigations conducted, that you have a pre ley 
there. 

Let us ft ike the ar hnson Case in New York. in the third listrict 
There certainly was a mal who h id fund rment i] kre wiedgo f 
operations of an office, but apparently was notina position toa lly 
put them into effect. 
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I would assume that probably Mr. Johnson could have passed an 
examination for the job, with a fairly high grade. 

\\ hat are you going to be able to do by wity of removing people, 
once that job Is put under classified civil service, with the tenure and 
so forth that is involved there / 

Mr. Duntar. May I make the same statement I made yesterday, 
Mr. Byrnes ¢ 

lL have held administrative positions for Ls vears In the internal 


revenue service, With which you are familiar. T think that phase of 


it has bee vrossly exaggerated ‘Simeiirieea’ held i eCu | have nevel 
experienced any difficulty at any time in removing an ineflictent em 


plovee. 

Mr. Byrnes. You told this committee, though, that you had dif 
fi l Ity retting ric of Mir. Johnson up there. 

Mr. Dunuar. Mr. Byrnes, Mr. Johnson was not a civil-service em 
plovee, ind he wus not exactly oul responsibil CV. 
| He did not have any tenure. 
Duntar. I know. 
Mr. Byrnes. He had no rights to appeal. 

| 


Dunntar. But vou said we were removing him under civil-serv 


, 
PY RNES, 


ce laws. What Lam saving is that operating under the civil-service 
laws as an appointing and operating official for many vears, I have 
hever experie ced any diffeulty i removing one of those people for 
nefliciency. IT have removed quite a few. I have just never experi 
enced any difficulty. 

\s long as vou follow the simple rules that are set down, there is 
no difheulty. 

Mr. Byrnes. That conflicts certainly with statements that other 
people In the department have made. Phey have coi ipl Lined about 
having ineflicient personnel they could not get rid of because of civil- 
service regulat lOnIS. 

Mr. Duniar. Mr. Ramspe k’s own statement to the effect that there 
have beer 17.000 of those people removed duru tj the last calendat 
vear we uld refute that. 

Mir. Byrnes. He rik have refuted it in part. 

Mr. [>t NLAP. I mean the fact th it it IS SO cdifheult and hard to re 
move them. It was rather difficult before some fairly recent amend 
ments were made to the act, but since that time if is not cdifeult. 

\Ir. By RNES Ye ul clo not envision, then, any difficulty in being able 
to replace any person whom you are putting in on a civil-service basis 
now hould he not completely prove satisfactory for the position ; do 
vou ¢ 
~ Mr. Duntar. No, sir: I do not. 

Mr. Byrnes. In fact, do you think it would have been easier to have 
replaced Mr. Johnson if that position up there in New York had been 
under civil service / 

Mr. Dunuar. Yes: I think so. 

Mr. Byrnes. How long do you think it is going to take to put this 
plan nto effect and fill all th se positions and hold all these ex imina 
tions and make these appointments ? 

Mr. Duntar. The President’s plan itself, in paragraph 1, sets a time 
limit, if vou will notice, for the conversion of all those offices. 
The actual completion of the mechanical set-ups and the operational 


} 


set-ups within each district will be done as quickly as possible. 
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The minute this pla s approved, or as quickly thereafter as pos 
sible. we hope to set up the pilot installation. two al stricts., a il vet 


them operating very smote thly to make certain t! ev are operating 


ve intend, and the vO 1 olhit from there on to the oreanization of 
the other districts. We will not attempt to do it all at one time. 
Phat would be ah mpossible task. 

Mr. BYRNES. I read the pauper where somebody, prestimia 1\ 

a responsible pos Lio! nthe Dr partinent, I ui Salad that it could take 
years. 

Mr. Duntar. J ( was a very erroneo article. There was no 
ntention to say it wo take that long to effectuate the pla Phat 
tutel I ine ) ( thi i¢ it tt ( lof thi very ( rable 
feature of getting them all under one roof in each given city. 

Of course, that YoY to depend Oh space and real estate c¢ 
siderations, leases that are available, and things of that kind. But we 


hope tis not going to take any leneth of time like that That time 


that was mentioned had nothine to do with the actual setting up 
of the operation of t e otlices = descrive | rh tive poten. 

Mr. Byrnes. What would be vou hivure of time to do that / 

Mr. Dunuar. It is my rough estimate that you could not complet 
t under a vear. Certa nly it should not take lon ver tha a veal 


and a half. 

Mr. DYRNES. WI it are you going t ya when you have to have il] 
these district commissioners and vou Assistant Commissioners ap 
pointed by December 1 / How ts that going to Tunction 11 your plan 

: ) 


] t 


Is not going to be ruNncrioning 


Mr. It NLAP. | ao not belheve that the plar Savs that. Nin Byrnes 
What it savs, talk ne about the abolition of exist hg othices, that is 


what it specified must be completed by December 1, 1952 
We can complete the supervisory structure by that time, but we 


cannot complete the convers on of all the physical facilities, su us 
we @nvision in th Lpitippreate completion. 
Mr. Byrnes. You will be able to find vour 70 deputy district com 


MIissioners, have eXAMIMINALIONS, ana vet compete nt people to take ovel 


the new jobs, do you t nk 

Mr. DuNnLAr. Depending on the assurance of the Civil Service Con 
missioner that he will extend us the fullest possible cooperation: 
ves, SIV. I think that ean be achieved. He has viven that assurance 
n those letters that I referred to awhile ago. 

Mr. Curris. I have ouple of questions, Mr. Chairman 

Chairman Kine. Very well. 

Mr. Curris. Is it ant cipated that these district commissioners shall 
be appointed from people now in the service? Will they be appointed 
from people now t| ervice of the Bureau of Internal Revenue / 

Mr. Dunuap. So far a possible, we hope t do so: but where that 


mpossible, of course they will be brought nh under civil-service 


rules from other places 


We have very fine people in the service now that should be qua 
fi al fe iorent 1 | est 1S For Mista ve | \ + very 
fine collectors who hay ome up through the career ser 
full ecivil-servis - { it this time ana are perfectly e] a ble fo 
promotion. We have 39 internal revenue agents in charge, who are 

rh) |! ilified, from a technical stat po t. andi most of them Trom 


timanavement st 
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We have 14 special agents in charge, heads of technical staff divi- 
sions, regional counsel. 

These are all people who have permanent civil-service status at 
this time and who are eligible for appointment, provided they meet 
the qualifications and standards set up by the Civil Service Commis- 
sion for these jobs. 

If they meet those standards, then they are eligible for promotion 
to them, and we hope that quite a few of them will meet those 
standards. 

So I would hate to tell you that, under this plan, or [ would hate 
to think that we would be barred from promoting ome of our most 
deserv ing people in the service to those jobs. 

Mr. Currts. Is that true of the deputy district commissioners ? 

Mr. Duntap. The Assistant Commissioners set up in this plan? 

Mr. Curtis. No. The deputy district commissioners. 

Mr. Dunuar. Yes, those same considerations would apply there, 
too. 

Mr. Byrnes. In other words, you do not contemplate that this is 
going to start on an open competitive basis; is that right ¢ 

Mr. Dunuar. The Civil Service people will unquestionably settle 
that question for us, Mr. Byrnes. 

gut as to the Civil Service Commission, just as the chairman said 
this morning, I believe he said he shuddered to think that the adop- 
tion of this plan would bar promotion of some of the very fine people 
who already have permanent status. 

Where we cannot find such people within the service, of course, 
we will find them wherever we can under the rules of the Civil Service 
Commission. 

Mr. Byrnes. I do not know why that would make him shudder. 
There is nothing to prevent those people from taking the competitive 
examination, 

Mr. Duntap. Mr. Byrnes, under the law as it exists, a man in a 
permanent grade 15, under the present civil-service laws, is not re- 
quired to take an examination for a one-grade promotion, say, if he 
meets the standards of the job which he is going to fill. 

So that all the Civil Service would have to do would be to deter- 
mine whether he met those qualifications, or not. If he does not, he 
could not be promoted. If he does, then he could be promoted, and 
he does not have to take another examination; he already has that 
Status, 

My question would be: Does he meet the standards set by the Civil 
Service Commission for the next higher job? 

I think that, which is the present law of the land, should govern 
in this case. 

Mr. DeWtnp. Mr. Commissioner, I did not quite understand the 
situation that exists with respect to these 17 collectors who already 
have cly il service status. Would they be eligible, upon certification 
of qu vlific ations. to he promoted to a district commissioner’s job, or 
deputy distriet commissioner’s job ? 

Mr. Duntapr. They would be perfectly eligible if they met the 
standards. 

Mr. DeWinp. They would not be required to take an examination ? 

Mr. Dunuap. No. 
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Take my own case as an example, Mr. DeWind. I was a permanent 
career civil service employee, grade 14. When I was appointed col- 
lector. I s gave up my career status and became a Presidential ap pointee. 

Later, the Bureau of Internal Revenue offered me the position of 
internal revenue agent in charge for Texas. I was perfectly eligible. 
All I would have to do would be to be restored to career status. I 
did not have to take another examination because Civil Service had 
already found me qualified for that position. I did have to meet 
the civil service requirements for the job. They had to be satished 
that ] was qualified to hold that position, and they SO certified when 
| went over there. 

Mr. DeWrnp. Does it have any bearing on the question as to what 
their last civil service grade was in the case of the 17 collectors / 

Let us say, for in tance, that before ‘they became collectors, they 
were vrade i people, or erade 10 people. 

Mr. Dunuap. I think only insofar as any consideration of this 
Whitten amendment would come into the picture, Mr. DeWind. So 
I am not qualified to answer that question unqualifiedly. 

Mr. DeWrnp. It is your impression that as to the 17 civil service 
collectors, that is, Presidential appointees, who had a civil service 
status, that they would all be eligible for promotion to the job of 
district commissioner or deputy district commissioner if the Civil 
Service Commission certified their qualifications ? 

Mr. Dunxap. I think that is right. But you are talking about the 
grades some of them may have held before sheer bee ‘ame colle tors, 
and in that technical aspect of the question, 1 am not qualified to 
inswer you because I think the Whitten amendment would possibly 
come into the picture. 

Mr. DeWrnp. As to the remai ining collectors who do not have civil- 
service status. over and above the 1 i— 

Mr. Dt NLAP. They would have to take the eX mination and be 
qualified under civil service rules. 

Mr. DeWinp. They would be the same as any other person; they 
would have ho special Status by reason of having been a collector. Is 
that correct ? 

Mr. Duntap. No, sir. They would have to qualify with the Civil 
Service Commission just like anybody else would for the job. 

And you might be interested to know, Mr. DeWind, that they 
were told that very directly at the meeting we had here. They all 
understand that. 

Chairman Kina. | ul derstand, Mr. Dunlap, that besides your time 
eing taken the way it is, you are obliged to appear before another 
committee tomorrow morning. Is that correct ? 

Mr. Dunuap. Yes, 

Chairman Kine. Would you be prepared to give us your opinion 
on the health policy matter a it stands now, of the Bure iu é 

Mr. Duntap. Would I be prepared to give you my reaction to it? 

Chairman Kine. Y« 

Mr. DUNLAP. Right now ¢ 

Chairman Kine. Yes. 

Mr. Dunit AP. Yes, sir. | recommend very strongly that the health 
policy of the Bureau be revoked, on these ground 
simple, as far as I am concerned: 
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I do not feel that the Bureau of Internal Revenue should be othe 
than a fact-finding body in those cases and that the question of whether 
or not they should stand trial belongs in the judicial process and not 

i the Bureau of Internal Revenue. 

[t is that simple, as far as Lam concerned. That has been my con 
viction for a long, long time. 

Mr. DeWrnp. Is it true, then, Mr. Commissioner, that those ques 
tions are questions which should be left to the courts to decide / 

Mr. Dunuar. Yes: to the judicial processes, \ hatever they rik be 
They are certainly not questions, 1m my opinion, for the internal 
revenue service to solve. 

Mr. DeWinxb. There is this problem, is there not: that if t 
of Internal Revenue is going to prepare for prosecution cases whicl 
would fall 1 nder the health policy of the Departme nt of Justi e. tha 
it may be devoting wasted time to the preparation of cases which will 
never go to indictment ¢ 

Mr. Dux tar. That may be saying we are wasting time to present 


| proot claim Nn bankruptey CnSeS, but we are still doing it. I clo not 


} > 
! purenku 


1e 


think we should let that consideration enter mto it. Give the De 
partment of Justice the facts and let them decide. 

Mr. DeWinpb. If the Department of Justice were in agreement with 
you as to the desirability of abandoning the health policy, that would 
increase administrative eflicien v. would it not ¢ 

Mr. Duntar. I cannot see how it would increase ours, because we 
have already abandoned it. 

Mr. DeWinp. Any cases you prepared for fraud prosecution would 
be considered for fraud prosecution by the Department of Justice, 
and would not automatically be barred on health grounds which you 
did not consider. 

lo that extent, vou would avoid waste of time in the preparation of 
cases 

Mr. Duntar. I do not think they are automatically barred; I think 
each case will stand on its own bottom. 

The only thing I can say isthat I do not feel it is an appropriate de 
cision for the Bureau of Internal Revenue to make. that we should be 
a fact-findn o body period, 

Chairman Kine. Mr. Keogh. 

Mr. Kroc. Even now. with your abandonment of the health pol 
icy, the investigation is required to establish civil liability, whether the 
Department of Justice proceeds with criminal prosec ution or not. 

Mr. Duntar. You are absolutely correct, Mr. Keogh. We must do 
the work anyhow. 

Mr. DeWixp Mr. Commissioner. did the health policy that the 
Bureau had until recently produce administrative problems, problems 
of abuse, or any other problems which led to its abandonment ? 

Mr. Duntarp. Yes: I would think so. 

Mr. DeWinp. What were the specific considerations that were taken 


mito me unt in the decision to abandon the so-called health policy ¢ 
\I . I) N LAP. You had multip! CiTy of elaims of poor health and 
every other consideration based on those lines. People who would 


find out they were under fraud investigation would come in with a 


doctor’s certificate. The argument was constant and it just did not 
belong in our sphere of activity. 
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Mr. DeWrnp. It is my impression that the existence of a health 
poli Vy in the Bureau ot 1) ternal Reve ie could rise produce ome 
pecullar results. | { rink there Was a case arising In) \I ne where 


criminal prosecution for tax fraud was declined on the grounds of 
| = 


health, following which, the taxpayer Was ndicted for OPA viola 
tions ana convicted and sentenced—al] without pparent ef] ect on 
his health. 


so the Kederal (rove rhnment is apparently follow ne d flere} t pol 


cies involving different agencies. 

Mr. Dunuarv. It is very much abused in that reeard. 

Mr. ia) WIND. Mr. Commissioner, would your Penal Diy isIon people 
be ina position to Give our committee tomorrow some det tiled intor 
mation concerning the manner in which the health policy operated ¢ 

Mr. Dunuar. Yes, sir. , 

| think you will find, Mr. DeWind, that some of the questions that 
vou mention are set forth mn detail in these documents that were trans 
mitted with the Secretary's letter a few minutes avo, Wik h was read 
nto the record. 

Mr. DeWinp. In the heht of that, if the committee had any ques 
tions concerning those statements or any other questions, Mr. Riley 
Campbell could take care of them tomorrow with his staff, could he 2 

Mr. Dunwap. Yes, sir. 

Mr. DeWinp. Perhaps a more serious and difficult question is the 
one invol\ Ing the volu tary disclosure poli \ and the decision to aban 
don that. Could VOU LIVE the committee the reasons that led to that 
decision ¢ 

Mr. Duntar. They are pretty well stated in that document. 

Of course, I have had some rather harrowing experiences with that 

There, avain, | L nk that the facts should be presented to the 
Department of Justice and that they should take all those thn vs into 


voluntary disclosure policy as a field officer in charge. 
. | 


, ' 
consideration naeterminil r whether or not the mat should be prose 


cuted But | do nat feel that because ot various allecatio is wi ich 
ive Hee si bie ted to a goreat deal of abuse, we should he prev nted 


from presenting the facts to the Departn ent of Justice. 


Manv. many claim the past have been made, of voluntary dis 
losure, which proved out to be not quite what they ippearer on the 
face. There have been many conflicting court opinions on the subject. 


It is just not the kind of controversial field that I feel we should be in. 
I again fee] that all of the facts, including the fact that the tax 
pave cooperated LOO perce! t or he did not, and th nes of that nature, 
should be forwarded with our case report to the Department of Jus- 
ce, who, after all, is the agency charged with the final determination 

f whether the man should be prosect ted. or not. 

Mr. DeWrnp. If I understand correctly, then, it is the new policy 
of the Bureau of Internal Revenue that the factor of taxpave C0 
operation or voluntary coming forward to disclose tax fraud will not 
be take into account 1 the ce ‘iwsion to rete! the case to the Depart 
ment of Justice. 

Mr. Duntap. No. but the fact that he did that would be given to 
the Department of Justice. 

Mr. DeWinp. But that has no bearing on the decision to recom 
mend prosecution as far as the Bureau is concerned, is that correct ¢ 
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Mr. Duntapr. That is correct. It would be one of the factors that 
they would consider, of course. The very fact that he did that would 
be entered into our record of the ‘case as it is transmitted to the 
Department. 

Mr. DeWinp. Perhaps I should then ask this question: From your 
viewpoint, as Commissioner of Internal Revenue, would you recom- 
mend that the Department of Justice have a policy of taking into 
account voluntary disclosure or cooperation of the taxpayer in their 
decision as to whether or not to refer to the United States attorneys? 

Mr. Duntap. Mr. De Wind, I would say it would be very unbecom- 
ing on my part to recommend to the Department of Justice anything 
that they should take into consideration in running their business. I 
just would not think it would be ap propriate. 

Mr. DeWinp. The question is an important one, I think, from the 
point of view of this committee as to whether your feeling would be 
that it is desirable, in the administration of the tax laws, to have a 
voluntary disclosure policy at some level in the consideration of the 
cases before they reach indictment. 

Mr. Duntap. You know, and I know, that the Department of 
Justice is going to have to take into account all ‘ments in the case 
which would tend to influence the decision of a jury. We merely 
intend to give them all of the facts, and then they would have to make 
up their minds as to whether or not, in the light of the facts that we 
have given them, they can hope to secure 2 convictio1 

There, again, I must say that we have to do all of the work anyhow. 
To get at the true tax liability we must make a complete examination. 
So we are wasting no time and no effort at any point in the process. 

Mr. DeWinp. There are really two things involved, are there not? 
One is whether the actions of the taxpayer may have either legally 
or as a matter of psychology pre judiced the chances of a successful 
conviction. That could be one issue and that would be an issue that 
presumably, in the decision as to whether or not to develop the crimi- 
nal case, the Bureau would have, to some extent, to take into account 
as to whether or not, as a legal matter, you have a case that would 
stand up under prosecution. 

The second aspect is something different, though. If the taxpayer 
decides to come forward voluntarily, should there be any policy or 
procedure which would guarantee in advance of that timely disclosure, 
that it would result in no recommendation for prosecution ¢ 

Mr. Duniar. That is the very thing that I object to: guaranteeing 
the taxpayer in advance any immunity from prosecution. I base 
my thinking on some very unfortunate cases that I know of. 

Mr. DeWtinp. That decision is at the Bureau level. You feel that 
is a factor that should not weigh in the Bureau’s handling of the case. 

But is it a factor that should weigh in the handling of the case by 
the Department of Justice ¢ 

Mr. Dun tap. There, again, I will say I think the decision should 
be made by the people who have to try the case, that our sole re 
sponsibility should lie in giving them all of the facts—and I em 
phasize the word “all” 

Mr. DeWtnp. Of course, the results of the Department of Justice 
prosecution policy will have a direct bearing on taxpayer morale and 
a direct influence on tax administration in the Bureau of Internal 
Revenue. Therefore, the question really is whether or not you would 
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favor the Department of Justice having a fixed policy y of automatic 
ally dropping prosecution in volunt: uy disclosure situ: Falls 

Mr. Dunuap. I do not think they can have a fixed policy in there. 
The cases vary too much one from another. 

Take the case of a t: ixpayer who, in his own defense, comes in and 
Says, od want to In: ike a volunt: ary dlise losure,’ , and he makes a volun 
tury disclosure and he files an amended return. He says, “I have 
made a voluntary disclosure.” 

Then you go out in the field and examine that and find out he did 
not reveal but 10 percent of the income in that case; he just took it 
for granted you are going to take his word for it. 

When you check it you find he only reported 10 percent of 
voluntarily. 

Now, what are you going to do in that case? He is going to plead 
before the court that he made a voluntary disclosure when actually 

did not. Does the Bureau decide whether that case is to be 
prosecuted, ¢ r does the Departme nt of Justice decide ’? 

I think the only way we can work it satisfactorily is to give them 
all of the facts: and let the ‘m decide. 

In other causes, the ta payer may come in and make a 100 percent 
full and complete disclosure. And in that event, we so tell the De 
partment of Justice, that after our checking, we find he has done 
that. 

Those are the considerations that they must take into account in 

rriving at their dec sion. | think they should have our rec mmenda 
tion in each case, and ce rtainly we intend to vive it to tl em. 

Mr. BYRNES. By recommel dations, what do you mean ¢ The con 
clusion to be drawn from the facts that you are se nding to them ? 

Mr. Dt NLAP. Cone lusions to be drawn from all t] e facts as we have 
found them. But we will not recommend no prosecution purely on 
the basis that the taxpayer is claiming a voluntary disclosure. 

Mr. Currts. Do you think that it is sound public policy to have a 
situation where a taxpavel who has underreported his income and 
he honestly and conscilent ously dee ides to make full di sclosure, not 
only voluntary, but full, do you think that it would be sound public 
policy to compel him to hoose bet ween making that disclosure al d 
putting himself right position— 

Mr. Duntar. Mr. Curtis, may I inject this thinking into your ques 
tion, if I may: The policy has been in effect for some time. It has 
been highly publicized. People who have sinned in that regard in the 
past have known ab uit it and have had full opportunities. 

We have been faced many, many times by the problem, under our 
former policy, of starting an investigation, wos it pretty well 

inderway. and this fellow runs into sone oflice where the head of it 
does not know that the investigation is unde1 way, and the fellow says: 
“T want to make a voluntary disclosure,” and he starts talking. 

Now, under our rules, that was not a voluntary disclosure, but he 
was laying a predicate for his own defense, and unjustly so. He did 


not doathing until we forced him to. 

Mr. Curris. But suppose the investigation had not started, then 
what isthe situation / 

Mr. Dunxtap. The situation, as I see it, is that we should check | 
voluntary dise ‘losure to be sure that he has made a 100-percent state 
ment ‘o us: ceterrine all of the facts; what happened, how he did it. 
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what he did in cooperation with us, and how he disclosed it to us. and 
report those facts to the Department of Justice. 

Mr. Curr. Including the fact that you had already started in 
vestigating ¢ 

Mr. Duntar. Yes. 

Mr. Curtis. Suppose you start investigating his neighbor, but net 
him, and he decided to make a disclosure: what is his situation 7 

Mr. Dunuar. I should think that it would be the sume picture, We 
would develop all of the facts, including the fact that he cooperated 
with us 100 percent: that he did make a full disclosure: that he did it 
voluntal ily, and present that tothe judicial branch of the Government 
for their decision. 

Mr. Krogu. May Lask a question here / 

Mr. Curtis. Yes. 

Mir. Keoeu. When you do that, do you recommend prosecution ? 

Mr. Duntar. That would depend on the facts involved in each in 
dividual case. 

Mr. Krogu. But in some cases you might make all those facts known, 
that he did come in completely voluntarily and disclosed a previously 
unreported income. Would you in some cases then recommend prose 
cution, too, or would you leave that up to the Department of Justice? 

Mr. Lyncun. Mr. Keogh, I wonder if I could answer it along a little 
different line and then come to this. 

I think our difficulty with the voluntary disclosure policy has lain 
in the fact that it is an open promise of immunity. That means that 
it is fixed in terms of words, so that anybody could Say that there is 
an open statement from the Bureau of Internal Revenue that anyone 
that comes in and does that—— 

Mr. Keogu. Let me interrupt you at that point. 

If we assume that the disclosure is voluntary and is prior to the 
institution of in Investigation by you and is complete, nre not the 
obie tives of the code carried out / 

After all. the idea is not to enforce the penal provisions of the 
code, but to insure the collection of taxes. 

Vir. KF NCH. | clo hot believe SQ, 

Mr. Keocu. Why not ? 

Mr. Ly NCH, What I wanted to come to is this point, that, obviously. 
any prosecutive ageneyv—and this happens every day: it must happen 


every day in the world that we live in—that any prosecutive agency, 
vith pect To any crime, would have to consider whether, taking all 
the f ict isa Vv hole, it sa cause W here there Is A reasonable chance 


of conviction for the crime. 

Mii KeoGi,. I do not agree W ith that statement, Mr. Ly neh. very 
day in the vear, [ am sure that district attorneys in the counties 
of this country send witnesses in before grand juries without waivers 
of indictment, knowing that those people will gain immunity. 

Vir. Lynen. Yes: that mav be. 

Mir. Keocu. Even when thev know thev have a cood case against 

rT lar witness 

Mr. Lynecn. But I do not think there is a circumstance equivalent to 
this, where they are playing against a set rule, that is, the former rule, 
which said that in cases where there were disclosures before any in- 
vestigation started immunity was automatically promised in advance. 

And I wish that when you go into this in detail, that we could 
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present to you all the cases and all the difficulties and all the litigation 
and all the administrative difficulties. 

Mr. Keogu. My question was that if you made the assumptions that 
I did, would you, in addition to that, recommend prosecution where 
there has been a voluntary disclosure ? 

Mr. Lyncn. I would have to answer that this wav: We would have 
to consider all the circumstances in a case like that to determine 
whether it would be considered a prosecution case. 

Mr. Kerocu. Why do you not tell the Department of Justice that? 

Mr. Lyncu. I would not want to say that automatically there never 
would be a prosecution; nor would I want to Say that there is any 
commitment outstanding in the sense of an automatic commitment 
of immunity, where anyone coming in will, at the beginning, get the 
commitment of Immunity. 

It seems to me that is a decision that prosecutors have to make every 
day regarding the whole facts of the case. 

Mr. Curtis. Could I state the problem in another way? I am not 
speaking in reference to the hardened conniving crook, but in the 
category of other citizens who are guilty of wrongdoing in reference 
to their taxes for maybe one, two, or three, or many vears, 

[t is your feeling, from your experience, that fear of prosecution 
is preventing them from making a disclosure and paying what they 
know to be owing? 

Mr. Dunuap. Are you directing that question to Mr. Lynch, or to 
me ¢ 

Mr. Curtis. To you 

Mr. Duy.war. No, sir: 1 do not think that fear is preventing them 
from it. I think that, under the old system, there was a great tempta- 
tion there, Mr. Curt Is, on the part of quite a few of our people, to take 
advantage of the thing and only come in with the true story when they 
learned that they were going to be investigated. The temptation was 
there. All we are doing is removing that temptation. 

Mr. Curtis. I wonder what the right policy should be in regard to 
the individual who has it on his mind but has never disclosed to any- 
one. He has to choose bet ween taking the risk of never being dis- 
‘covered, or vetting 1 ight and making a disclosure. 

Mr. Duntapr. That is true in a lot of cases other than income tax 
cases, Mr. Curtis. 

This subject has been analyzed, discussed, and talked between us and 
lawyers on both sides, between our management committees, our study 
groups, and | might practh ally Say that the preponderance of opi ion 
in the Bureau and among its people who have been working with it 
s that it should be revoked. 

I agree with them, after encountering the many, many difficulties 
that a field officer in charge has under such a policy. ' 

Mr. CURTIS. And the policy you had was not too well] fixed with 
definite guidance, was it / 

Mr. Dr NLAP, There are two definite lines in that regard. In my 
way of thinking, it was definitely well fixed. In other schools of 
thought it was pretty vague, and it is very difficult to put down an 
iron-clad rule of what should constitute a voluntary disclosure. 

It is most difficult to define in precise legal terms what is a true 
voluntary disclosure, and therein lie the differences of opinion which 
result in these different schools of thought. 

94411—52——-7 
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Mr. Curtrs. Should there be an incentive to people to get right 
and pay what they owe? 

Mr. Dunuar. I think the incentive is there in the knowledge had 
by most lawyers of the circumstances which would enter into consid- 
eration of whether a man is going to be prosecuted, or not, 

Certainly all of our attorneys in this country know what must 
be considered before any prosecuting official is going to take his 
client before the jury. 

Mr. Krogu. Am I correctly informed, General, that, when this 
abandonment of the voluntary clisclosure policy was effected, all pend- 
ing cases of voluntary disclosure resulted in the taxpayers being 
notified of t he cancellat ion of the policy ? 

Mr. Dunuap. No, sir: that is not correct. 

Mr. IX OGH. But in some instances It happened, did it not ¢ 

Mr. Dunuar. There is a clirective and explanatory mimeograph in 
preparation on that subject now. 

That is right. That is our attitude toward it. Their rights, under 
the Constitution, would prevent our making it retroactive. 

Mr. DeWrnp. That is, there has been in effect a promise of im- 
nitinity - is that correct / 

Mr. Duntar. That is right. 

Mr. Lyncu. But the policy obtains in all cases of voluntary dis- 
closure up to the time of announcement of the change in that policy. 

Mr. Keocu. I saw a letter from the Bureau on that. 

Mr. Dunuar. Yes. I understand that some of them did go out, Mr. 
Keogh. 

But th il has been corrected. In other words, it has been called to 
the attention of our people that that be not retroactive behind the date 
of the announcement. 

Mr. DeWrnp. I do not know whether I address this to you, or to 
Mr. Ly neh, Mr. ( ‘ommiussioner. 

I believe the situation this subcommittee is going to be confronted 
with may be this: that representatives of bar associations and other 
croups are likely to appear before this committee and recommend that, 
either through legislative action or through administrative action, 
either by the Bureau or the Department of Justice, a voluntary 
disclosure policy, whether roughly the same or some modified policy, 
be reinstituted. 

This committee Ww ill, therefore, have to consider the desirability of 
reinstituting that policy. 

I judge it to be, in the view of the Department, that it should not 
be reinstituted at the Bureau level. MI question is: Should it be 
reinstituted at the Department of Justice level? 

Mr. Duntap. I would say that if the Congress adopted such a 
policy into legislation, or if the committee recommended the adoption 
of such a policy, that certainly they should be explicit in spelling out 
the ground rules of what constitutes a true and correct voluntary 
disclosure, because that has been the source of our headache. 

Mr. DeWtnv. Could you or your Penal Division people give the 
committee the benefit of your recommendations on how best that 
could be done if it were to be done ? 

Mr. Duntar. We would be happy to cooperate with the committee 
in any way; yes, sir. 

Mr. DeWinp. That is a topic we might go into tomorrow, too. 
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Mr. Dunuap. I think the further you go into it, and if you will 
particularly analyze the minutes of the meeting of the Wiggins com- 
mittee held January a year ago, that you will see some of the many, 


many difficulties that we have encountered in that field over many 
vears. 

Mr. DeWrnp. Does that represent two co clusions ¢ our part, 
Mr. Commissioner ¢ One, that those basic ditheulties out we oy the 
benefits, the favorable factors that led to the adoption of the volun- 
tary disclosure po } the seco place, th basic 
difheulties cannot be corrected le~islativels Ol idministra vely sO 
as to resolve them rave ot thi favorabl f tol 


Mr. Dunuap. I think so; yes, sir. 


Mr. DEWINpD. I vathered, from what Mr. Lynch a bil tr Was 
his view that, as a pract | matter, a case that would be. k ay, 
i clear volunt a re case unde f old pol ) ! bably 
( PCOTLITL i i 1] t il QO! I 1) reirie oO! ) t ce: 
that t would not bi ivded at all te ‘ De} Chine OT es tstice, 
but that it should ne fixed policy on which the taxpayer could 
have a rgeht o l ut ty. | retin ! ( l oliey 
n the decision as to wl er or not to send it forwat I t right? 

Mr. Lyncw. Y¢ t agen I want to sav that n echanical 
term t is not factor of DO pe ent ¢ perce) Ol \ ng else 
What I want to say is that you have a resolution of judgement as to 
whether or not a cast - ppropriate tor recotmenaation for prose 
( hion. mm which Vo take to col s1de) illo} all the cure ! Pances, 

Mr. DeWtnp. Perhaps we can take an extreme to get the point. 
S ppose vou | ive ( e of fairly flae ant tax fraud. where there 1s 
oq ti<¢ rive tT f | ict nvol ed ny | the inte nid e pl nnings 
that went into that fraud, but, at the same time, you have a clear 
d ~ ‘losure prior tO any KI owledge ol possible nvestigation by the 
Bureau: would that be the sort of case that would. nevertheless. be 


sent forward with recommendation for prosecution ¢ 
Mr. Lyn H. I hould think that would be a consideration that 


' 


rht well lead to sel Ing it forward with a recommendation for 


prose ution. 

It is the automat ispect of this that has been so disturbn vr, al d it 
s the fact that we find people are playing so much against it in claims 
of immunity when we do not think they are well deserved. 

Mr. Dr Winn. It isthe abuse ot the system or the impropet applica- 
tion of the S\ stem that has caused the problem. 

Mr. Lynecn. I would suggest here that the proper application of 
the system presents the problem which for ages has been a problem 
that confronts any prosecutive agency, and that is as to what con- 
siderations they give to various factors based upon the particular 
circumstances, 

Mr. DeWrnp. Then, very clearly, it would still be a factor to be 
taken into account by the Bureau, in deciding whether or not to send 
the case forward, that the taxpayer came forward voluntarily or 
cooperated fully and so forth. 

Mr. Lyncn. Yes. It certainly is easy to conceive of a case where it 
would be a waste of time to send it forward with a recommendation 
for prosecution. 

Mr. DeWinp. Would that be the test, Mr. Lynch; or would it be 
somewhat a different test ? 
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Is the only test: “Can we successfully prosecute?” or is there a 
somewhat different test? Is there a quite clear policy in certain cases 
not to prosecute, so as to encourage voluntary disclosure / 

Mr. Lynen. I did not mean that is the only test. I mean a sort of 
resolution of judgment as to all the facts in the case itself. 

Mr. Duntar. That gets back to the question also, Mr. DeWind, of 
what is public policy. Is it — policy to let people sit back and 
go for years without paying their taxes and then, when they decide to 
come in and do it, say “Fine and dandy”? Or is it public policy to 
say that our people should pay their taxes fairly and honestly the day 
they are due? 

Mr. DeWrnp. I see no easy resolution of these problems. I am not 
pretending here that I am not perplexed by these same problems. 
What I am trying to do, though, is to get ultimately your judgment, 
as Commissioner, on a very difficult policy question. It is a matter 
of judgment. 

Mr. Lyncn. Could I add one factor with respect to the suggestion 
of a statutory definition?’ And, obviously, this has to be in the 
abstract 

We do not have any particular statutory definition before us; but, 
by and large, the difficulty is that you would have two issues to try 
in every criminal case. You would have the issue to try as to whether 
it meets with the statutory voluntary-disclosure requirements of, 
again, automatic immunity, as well as all the issues to determine in the 
case as to whether or not substantively it is a tax-fraud case. 

Now, it may be there Is a way to eliminate that difficulty. 

Mr. DeWrnp. I was going to say: In your experience, would that 
be eliminated by a formalization of the policy ¢ 

Suppose that, instead of an informal or unformal policy, a formal 
disclosure could be made to any officer of official of this Bureau of 
Internal Revenue. Suppose there were a formalized proceeding, in 
which voluntary clisclosure was required to be sent In in writing, sent 
by mail to the Commissioner of Internal Revenue, or some Washing 
ton official; that they would have to set forth in detail the matters to 
be disclosed: that the definition of what constituted the beginning ot 
an investigation would be a published definition requiring, I would 
think, setting up within the Bureau some sort of card system, which 
would fix the time when investigation was begun in fraud cases 
Could those mechanies resolve these abuses and lead toa proper voli 
tary disclosure policy ¢ 

Mr. Duntar. You get right back to the same difficulties that we 
have experienced trving to arrive at these conclusions, and that Is 
When does an investigation start’ Is it when an agent goes out and 
takes some overt action like contact ing the taxpayer or conta ting thre 
bank, or contacting somebody he has done business with: or is it whe 
we get the lead that is going to lead to the investigation? When did 
the investigation start ¢ 

I tell you, if the Congress, for instance, wanted to spell out a defi 
nition of “voluntary disclosure” under which immunity would be 
granted, I think it should be spelled out for the Department of Jus 
tice and not for the Bureau of Internal Revenue. I think we should 
continue to be the fact-finding body—give all of those facts to the 
Department. Lf, under their policy, he should not be prosecuted, fine ; 
if he should, that is fine, too. 
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Mr. Kroon. You send to the Department of Justice only those 
cases that you think should be prosecuted : do you not / 

Mr. Dunuap. That is correct; yes, sir. 

Mr. Krocu. Yes. So that the mere sending over of a case would 
mean you think it should be prosecuted. 

Mr. Duntap. Yes, sir; and before we send them, of course, every 
fact is taken into consideration. 

Mr. Keoeu. If you have no policy with respect to declining prosecu- 
tion, why do you have a policy with respect to recommending prose- 
cution, in such cases as we were discussing ¢ 

Mr. Duntar. Mr. Lynch will answer that. 

Mr. Lyncu. I think the answer to your question has to be that we 
do take into consideration all the factors as to whether or not it should 
go forward with a recommendation for prosecution. 

Mr. Krocu. So, your policy is to resolve all those cases where volun- 
tary disclosure is a part, which are sent to Justice in favor of prose- 
cution ¢ 

Mr. Lynenu. No; I think that what the Commissioner has in mind 
is that it largely gets down here, as I see it, to whether or not there 
is a meritorious claim for immunity. We want to take it out of the 
area that it has been in before under this so-called voluntary-cisclo- 
sure policy. 

Mr. Keogu. You take it out of that area by sending it to Justice, 
and, by sending it to Justice, you are recommending prosecution. Are 
you not? 
~ Mr. Lyncn. Well, we can deal particularly with that factor of it, 
Mr. Congressman. 

Mr. DeWinp. It would seem to me this subcommittee might find 
itself in a place where it would want a recommendation from the 
Bureau of Internal Revenue, in the light of its experience, as to 
whether or not the Bureau considers it possible to frame a voluntary 
disclosure policy, either at the Department of Justice level or the 
Bureau level, which would be a proper and helpful factor in tax 
administration, or whether it is the judgment that you cannot do 
that: that it is not possible to set up such a policy. 

Mr. Duntar. We would be glad to give consideration to it, Mr. 
DeWind, of course. 

Mr. DeWinp. Could we get the help of your experts in the Penal 
Division on that tomorrow, their judgment on the questions, and 
how they might be met, if it were desired to have a voluntary-disclosure 
policy ¢ 

Mr. Duntap. Surely. They will be made available to you. 

Mr. Keocu. Mr. Chairman, may I express an opinion, for what it is 
worth / 

Chairman Kine. You may. 

Mr. Krocu. If all doubts are going to be resolved against the tax 
payer and criminal prosecution recommended in every possible cause, 
there will, in my opinion, be a reaction to that which, | am fearful, 
would have worse effects upon our fiscal system than would your 
meeting this problem squarely and adopting the policy that all tax- 
payers know W ill be applied with uniform force. 

Mr. Lyxcu. Mr. Congressman. I just want to observe this: I think 


this committee deserves a \ ‘'y precise statement on the effect of the 
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abandonment, what the propos: al is with respect to the treatment in 
suc h cases, and how they rW ill be han lle cl. 

We wo Ik | ‘be very his appy to vive that to the committee. 

I think the memorandum which was submitted for the record 
answers mainly the questions as to why it was abandoned, but the 
inquiry has turned over to the affirmative side, too, and I think we 
want to direct ourselves to that. 

Chairman Kine. Did you have anything more, Mr. DeWind ¢ 

Mr. DeWrnp. Mr. Chairman, apart from these matters here, there 
were 2a number of matters that we have discussed in the s beom 
mittee, which I think might help to be resolved by studies which 
might be made by the Bureau of Internal Revenue. If you wish, 
I could run through some of those topics as to which we might vet 

future report when we resume our work in Washington again after 
coming back from California. 

Chairman Kine. I think that would be well. 

I hope that no one has felt that, because we are going away, we would 
just roaway and not give you some sort of chore. 

I think it would be well to run through those. 

Mr. DeWinp. Mr. Commissioner, we have wondered whether or not 
this might be a desirable step: a study of the ruling procedures that 
have been followed by the Bureau of Internal Revenue, from two points 
of view: 

First, a better classification of rulings, so as possibly to eliminate 
the various classes of GCM’s and IT’s, and so forth, and reduce them 
conceivably to a single type of published rulings of the Bureau. 

We wondered if we could get the Bureau’s reaction toa reorganiZa- 
tion of its ruling classifications. 

Mr. Dunvar. I understand you are asking me this for future reply 
and recommendations, and not for answer now / 

Mr. DeWInp. Yes. In terms of time. I think possibly by April l 
would be the time. 

Mr. Dunuap. Fine. 

Mr. DeWtnp. The second point in connection with rulings is this: 
We have had some discussion as to whether or not it might be possible 
or desirab le to vive goreater publicity to some or all of the so called 
letter rulings, which are at present not published. Whether that 
might not be helpful to uniform application of tax laws. 

That. is one point. 

The second point we had in mind is the question of the load of cases 
on the Tax Court dockets and whether we could get an analysis of the 
increase in the load of work on the Tax Court and suggestions as to 
anything that might be desirable or necessary to cut down on that 
worklo cl. I had In mind the possibility of such niniters as recom 
mending the use of district COMM Iss loners, whe might clispose of 
factual issues or small cases. 

Possibly further decentralization of the Tax Court operation might 
be some special masters cor handling smal! cases, in addition to the 
use of comn ssioners, and that sort of thn o, 

| thir k the subcommittee will want to cet the \ iews of the Tax Court. 
of course, but the views of the Bureau of Internal Revenue would be 
help f il. Loo, 

\ further topic was the question of a possible study of the audit pro- 
cedures followed by revenue agents. from the point of view of typing 
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up those procedures so as to eliminate temptations to gratuities, bribes, 
and so forth; whether there might not be audit procedures—you 
might take a very obvious case, in the travel and enterta himent eX 
pense field—that might cut down on the opportunity for too great 
discretionary powers In) the hands of the examining agents: whether 
perhaps the so-called Cohen case rule that a taxpayer Is el titled to 
some allowance, even if he proves nothing, just by showing he is in 
a business that normally involves such expenses that he vets an allow 
ance without proof; whether that rule might be legislatively over 
ruled or in some othe Way disposed of : also. stricter rece d kee ping 
of business expense deductions in troublesome « itegories a ul that sort 
of thing. 

I think the subcommittee has been troubled by a fourth point, which 
is the question of controlling litigation policy ; whether an increased 
control at the Washington level of the cases that are sent to trial in 
the courts, both from the point of view of over-all litigation policy 
and workload on the courts and other factors, might not be a good 
thing. 

That would include, perhaps, a more detailed analysis than is now 
made of positions that the Government takes, so that the Government 
is better informed on what positions it is adopting In litigation in 
the courts. 

I think the subcommittee would welcome suggestions as to possible 
controls that might or should be established in connection with un- 
enrolled practitioners persons who are neither members of the bar 
nor certified accountants, nor otherwise admitted to practice, but who 
prepare tax returns and attend agent’s audits—whether some control 
methods might be developed toinsure a high degree of professional in- 
tegrity among those groups. 

A sixth question was the matter of statistical analysis of enforce- 
ment results, along the lines, I suppose, of the audit-control program 
that has already been run by the Bureau; whether that program might 
be expanded to create a broader use of statistical a aly sis of enforce 
ment to determine whether enforcement is over-all satisfactory or is 
not in various areas: what recommendations might he made to the 
subcommittee, on the basis of what you have developed how through 
your audit-control program or otherwise. 

Another matter that the subcommittee has discussed is the ques 
tion of setting up regulatory controls over the payment of eratuities 
or other payments in connection with tax audits: that is, from two 
points of view: 

Obtaining a satisfactory reporting system in connection with prac- 
titioners who offer such gratuities or other payments; and, on the 
other hand: , 

Obtaining satisfactory detection methods when the gratuities or 
payments are accepted. 

I suppose that is an ispect of the Inspection Service that. as it is 
di veloped, they will be Go ving detailed consideratt n to, anv] 


Then I think, while the subcommittee is continu ne its nv tiga 
tion, some report will be desired on the development of the net worth 
questionnaire program that the subcommittee recommended, and what 
use is contemplated to be n ade ot t] e net worth ( estionnaires, 1n 


conjunction with either the tax-return examinations of emplovees 


or other uses. 
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Then there is a ninth point as to which some discussion has been 
had, and that is the question of possibly establishing master files for 
taxpayers. That is, each taxpayer’s account might. be reduced to a 
single master file so that his tax-collection status, his audit status, 
and so forth, might all be determined through a single file. 

The question there would be whether that would contribute to bet- 
ter administration or whether it would be feasible if it did. 

I suppose a file of that kind might be the file that would cover all 
of the years of a taxpayer’s account, or, at least, a substantial number 
of years. 

Mr. Duntap. It has been discussed at great length many times. 

Mr. DeWrnp. I realize fully the difficulty of “the problem, but 1 
think the subcommittee would like to know what are the difficulties 
in that program and what advantages might result from working it 
out. 

A tenth point is the whole question of record-keeping by taxpayers; 
in particular, of course, so-called racketeer groups and other fringe 
taxpayers. 

The subcommittee in its early days, held some hearings, and the 
predecessor Lynch subcommittee held some hearings, as I recall, on 
the question of requiring record keeping. I believe at that time 
that a study was to be made of the legal aspects, the legal problems 
incident to requiring full disclosure of sources of income and of pos- 
sible penalties for failure to disclose sources of income. 

In the course of our investigation, we have seen a great many cases 
where taxpayers—and not entirely taxpayers in the racketeer ele 
ment—habitually report sources of income which are not definitely 
specified. It is my impression that, at present. the revenue agents 
faced with that problem are pretty much beaten by it; that if the 
taxpayer says “Here is my income; it is none of your business what 
the source of it is, and if you can find any other source of income, go 
ahead, but this is my income and that is all there is and I am not 
going to tell you the source,” that habitually, or often, at least, the 
agent has been beaten by that and has abandoned the investigation. 

Possibly in certain areas, anyhow, annual balance sheets could be 
required, net worth statements in effect, from the racketeer element, 
and so forth, in addition to a requirement of a fuller explanation 
of the source of that income. 

Finally, which is point eleven, I think the subcommittee would ap- 
preciate having a statement of current audit requirements of the 
Bureau of Internal Revenue, that is, which returns are set up for 
required annual audit or specified periodic audit and which returns 
are handled simply on a sample basis. or a hit-or-miss basis, and so 
forth. 

Mr. Chairman, I think those are the 11 points that we have dis- 
cussed, 

Mr. Duntar. Mr. DeWind, may I make a facetious remark? 

Mr. DeWrnp. Yes. 

Mr. Dunuap. Did you mean April 1 this year of April 1, next 
year 
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Mr. DeWunp. All I mean is that the committee would appreciate 
whatever help you can give us on the problem. 

Mr. Dunuapv. I understand, sir. It is quite an order. 

Chairman Kine. I wonder if there are member of Mr. Campbell’s 
staff here or someone that could convey a message to Mr. Campbell. 

Mr. LYNCH. Mr. Schwartz is here, and he would know whether or 
not it would be possible for Mr. Campbell to be with us tomorrow 
morning. 

Mr. Schwartz reported to me that Mr. Campbell expected to be here 
today but was ill. 

Mr. DeWrnp. Do you think Mr. Campbell will be able to be here 
tomorrow, Mr. Schwartz? 

Mr. Scuwarrz. That I cannot say. But we will be here. 

Chairman King. Very well. You will be here in any case, will you, 
Mr. Schwartz? 

Mr. Scuwartz. Yes, sir. 

Chairman Kine. I take it, General, that you expect, and perhaps 
properly SO, that we have no further need for you to be before the 
committee. I believe that is quite the cause, and I know that. under 
those circumstances, it would be, in my opinion, most fitting that you 
not only have, for whatever it is worth, my estimate of not only your 
job, but how well you are doing it. 

There is one thing that. in spite of perhaps varied opinions on 
the part of our committee members, that [ am certain we are in 
agreement upon, and that is the tremendous problems facing the 
Bureau, and your job, as the chief officer of the Bureau. 

We are certainly not unmindful of the many, many probl ms that 
you are confronted with, other than those that are generally known 
to the public. 

I want to say—and I believe that, to a large degree, the other mem- 
bers will agree—that the way vou have dealt with this job, and the 
demonstrated results of the long experience and knowledge that you 
have had in this sort of work, are such as to warrant nothing but 
commendation. 

I want to also emphasize the feeling of confidence that we have had 
all along in dealing with you, that the very best job possible was 
being attempted by you, and that largely it has been a job that only 
you and the committee members were thoroughly posted on, as to 
the difficulties involved. 

So I do not want you to leave this room feeling that we have cviven 
you too much to do in the way of interim work. without. at the same 
time, passing on what not too many Government officials receive, 
deservedly or not, which is I reiterate again ‘complete confiden *e 
in you and your abilities, by this committee. 

or myself, and I reiterate there also that I believe I will be joined 
In this by every member of the subcommittee | W ish to express un- 
equivocal commendation of the spirit you have demonstrated. 

I think, above all other things, that experience and the knowledge 
of one’s job, and the determination to do it as it should be done or, as 
it, in your opinion, should be done, is just one of the most valuable 
things that one has to vive his Government. 
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Mr. Duntap. I certainly appreciate that, Mr. Chairman. 

Mr. Krogu. Mr. Chairman, in your last statement, you are joined by 
me. 

Mr. Dun ap. May I say, sir, that we feel we owe a lot to the com- 
mittee and are indebted to you in your efforts in helping us. We 
deeply appreciate it. 

Chairman Kine. If there is nothing further, we will recess until 
10 o’clock tomorrow morning. 

(Whereupon, at 5:30 p. m., the committee recessed, to reconvene at 
10 a. m., Wednesday, January 23, 1952.) 


rar 
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WEDNESDAY, JANUARY 23, 1952 


House or RepresENTATIVES, 
SUBCOMMITTEE ON ADMINISTRATION OF THLE INTERNAL 
Revenve Laws or THe CoMMITTEE ON Ways AND MEANS, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:45 a. m., in the 
main hearing room of the Committee on Ways and Means, New House 
Office Building, Hon. Thomas J. O’Brien presiding. 

Present: Representatives King (chairman of the subcommittee), 
O’Brien, Keogh, Kean, Curtis, and Byrnes. 

Present also: Adrian W. DeWind, chief counsel; Bruno Schachner, 
special counsel; Charles S. Lyon, assistant counsel; S. Keith Linden, 
administrative assistant to Representative King; James Q. Riordan, 
assistant counsel. 

Mr. O’Brien. The subcommittee will come to order. 

Mr. Schwartz. 


STATEMENTS OF RICHARD C. SCHWARTZ, ASSISTANT HEAD, PENAL 
DIVISION, ACCOMPANIED BY LESTER STEIN, ACTING ASSISTANT, 
PENAL DIVISION, BUREAU OF INTERNAL REVENUE; AND THOMAS 
J. LYNCH, GENERAL COUNSEL, TREASURY DEPARTMENT 


Mr. Scuwartrz. Ihave Mr. Stein of the Penal Division with me, too, 
Congressman. 

Mr. Scuacuner. Mr. Schwartz, you are with the Bureau of Internal 
Revenue, are you not ? 

Mr. Scuwarrz. I am 

Mr. Scuacuner. Could you please inform the members of the com 
mittee just what position you hold there / 

Mr. Scuwarrz. At the present time [ hold the position as Assistant 
Head of the Penal Division. 

Mr. Scuacuner. And you have been the Assistant Head of the 
Penal Division for some time, have you not ¢ 

Mr. Scuwarrz. Since November of 1949. 

Mr. Scnacuner. Prior to that time, did you work in the Penal 
Division ? 

Mr. Scrrwarrz. Yes, sir: I did. Prior to that time I was district 
counsel of the Penal Division of Dallas. Prior to my tenure in Dallas, 
I was in the office of the reg onal counsel of San Franeis« o, and durn og 
that time | served in the dl strict ofhice of the Penal Division i Los 


Angeles. 


r 
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Mr. Scuacuner. That certainly is a broad experience in the work of 
the Penal Division. How long have you been in the Chief Counsel’s 
office ? 

Mr. Scurwartz. Since 1945. 

Mr. Scuracuner. Tell us something generally about the work of the 
Penal Division. Just what does that Division do? 

Mr. Scuwarrz. The Penal Division receives for consideration all 
cases investigated by the Intelligence Unit in which a recommenda- 
tion is made that criminal proceedings be instituted for violation of 
the internal revenue laws, principally income-tax cases, estate- and 
gift tax cases. 

Mr. Scuacuner. Just exactly how does the procedure work out? 
As I understand it, the Intelligence Unit sends cases to you; does it 
not‘ 

Mr. Scuwartz. Yes. The special agent in charge of the Intelli 
gence Unit office in the Treasury district where the case is worked 
will forward the final report of the special agent to the regional or 
district counsel, who sits in the same locality as that special agent in 
charge. At the same time he will forward information copies to 
Washington, one of which comes to the Chief Counsel's office in 
Washington, and is used to make up an information or emergency 
file in Washington, so that we know the case is under consideration 
in the field. 

Mr. ScuHacHner. To begin with, you say the special agent or the 
special agent in charge transmits the report to the Penal Division. 
Can you tell the members of this committee whether that is done in 
every case, or only in those cases in which the special agent in charge 
recommends that prosecution should be had ¢ 

Mr. Scuwarrz. It is only done in those cases in which there is a 
prosecution recommendation which the special agent in charge con- 
curs in, or in which there is a recommendation that the facts be 
forwarded to the Penal Division for consideration of criminal 
proceedings. 

Mr. Scuacuner. You receive no report if the special agent or the 
special agent in charge concludes that no prosecution should be had; 
is that right? 

Mr. Scuwarrz. That is right, sir. 

Mr. ScuacuNer. So that one way in which a fraud prosecution 
may stop is by conclusion on the part of the special agent or the 
special agent in charge that no prosecution for fraud should be had / 

Mr. Scuwartrz. That is correct. 

Mr. ScuacuNer. Now, do you feel that it is a good idea for a person 
out in the field himself investigating a taxpayer and who has personal 
dealings with the taxpayer, to suddenly change into his judicial 
capacity and make a recommendation one way or another‘ Do you 
have some feeling that possibly the decision is better reserved for 
someone who is away from the taxpayer, who can judicially weigh 
facts / 

Mr. Scuwarrz. Mr. Schachner, that is a very controversial question 
that has been before us for a long time. From time to time we get 
suggestions that special agents in charge forward reports covering 
the facts of the case and not make a recommendation. 

In my own experience, I have attempted to reach my conclusion 
regardless of the recommendation made by the special agent. 
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Mr. Scuacuner. But ir rtain cases you have no opportunity to 
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Ir. SCHACHINER. Let us approach the subject In another way. 
Y« ul h ive had a great al il of experience in trying to determine 
whether or not a fraud case should be prosecuted, is that not right? 

Mr. Scurwartrz. That is correct, sir. 


Mr. Scuacuner. And for your experience and your knowledge of 


such cases generally, could you inform the committee what is the skill 

sary orde} to determine whethe the case should by pl 
ted‘ Would you not say that this is a matter for a rather delicate 
judgment of law in part, und that considerable legal skill is often 


rhe oOsectl- 


req ired to make a judgement that is entitled to some respect ¢ 
Mr. Scuwarrz. Yes, that is true. Wherever a question of the legal 
suffi ency of the e\ idem € 1s ll volved, or admissibility of the e\ ilel ce. 

Mr. ScHac HNER. There may be cases SO plain that there sl ould be 
ho prosecution and any man in charge could tell there should be no 
prosecution, but if the question is debatable at all. am I right that the 
memb« rship of the committee would be correct In assuming that it 
would be a rather deli ate legal question often ? 

Mr. Scuwarrz. Yes, that would be correct; and it would depend 
from case to case as to how delicate that question of the legal sufficiency 
of the evidence was. We do have in our group ch efs and special 
agents in charge level men long in the field, and they are of course 
guide d by the prev ious decisions of the Chief Counsel’s offic ein similar 
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Mr. Scuacuner. But they rarely, if ever. are lawyers, is that not 
right ? , ‘ 

Mr. Scuwarrz. They rarely, if ever, are lawyers in the capacity in 
which they sit. Now, many of them have law degrees, many of the 
special agents are members of the bar. However, they have never 
taken up the profession. 

Mr. Scnacuner. Are you by any chance familiar with the practice 
of the Federal Bureau of Investigation, which I believe, and you 
can correct me if I am wrong, limits itself exclusively to fact finding, 
and then leaves the decision whether or not to institute prosecution 
entirely to other persons / 

Mr. Scuwarrz. Yes; I have been advised that that is their practice. 

Mr. Scuacuner. Have you heard at all whether that procedure 
works out well in practice? 

Mr. Scruwartz. The only information I have is that such comments 
as members of the Department of Justice or representatives in the 
United States attorney’s office may have made over the years, that 
they would prefer to have the facts before them, and not be biased 
one way or the other by an investigator’s view of the ultimate con- 
clusion. 

Mr. Scuacuner. Do you not feel that an investigator, if he is to 
make a recommendation rather than a simple finding of facts, is likely 
to acquire an unconscious bias? A man who has worked 6 months in 
a case would be very loath to recommend that nothing be done about 
it. Do you not feel that if the two functions were separated perhaps 
a more judicious determination would be made? 

Mr. Scuwarrz. Now, at my level, Mr. Schachner, and speaking 
from my own experience, | would prefer to take a case for consider 
ation where a determination had not already been made, and T would 
prefer to have the case for consideration rather than with a positive 
recommendation for just the reasons you mentioned. 

During the course of long investigations. you will find instances 
WwW here person i] ties cannot help but creep into the ultimate conclusion 
reached by the investigator. 

Mr. ScuactuNner. That is less likely to happen if the decision as to 
recommel dation 1s made by someone who sees the facts for the first 
time, does not know the persona litic S involved, al d ean sort of bring 
a free, legally trained mind to bear on the problem ¢ 

Mr. Sciurwarrz. Yes: he can vive a completely independent and ob 
jective review from the standpoint of an employee who is not sub 
servient to the investigative agency. 

Mr. Scuacuner. Would not you say that sometimes it reacts against 
the tuxpavyer if the contact over a period of months might have been 
unfavorable with him, and he might be an annoying person without 
at the same time being guilty of tax fraud, that that nonetheless would 
color the views of an agent ¢ 

Mr. Scuwarrz. Not necessarily. 

Mr. Scuacuner. But it could conceivably happen ? 

Mr. Scurnwarrz. In any case where you have persons working in a 
case, it could conceivably happen, but I believe it would be a very rare 
instance. 

Mr. ScuacuNner. You mentioned another idea which might be in- 
teresting to the committee if you would care to comment a little further 
about it. You said perhaps it should be carried back to the level of 
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the revenue agent. As I understand the procedure, many cases which 
ultimately emerge as tax-fraud cases, come about originally by the fact 
that the revenue agent, in the course of his audit, noticed something 
that looked to him like indications of fraud. In that case he writes. 
requesting a joint investigation by a special agent and the revenue 
agent, is that not right ? 

~ Mr. Scuwartz. Yes, that is right. 

Mr. Scuacuner. Would it perhaps be feasible just at that point to 
have the revenue agent’s complaint go to someone who is legally 
trained, perhaps the Penal Division, perhaps a lawyer in a similar 
position, who could pass on whether there should be an investigation ? 

The thing that I have in mind there is that is it not conceivable 
that special agents themselves who recommend an investigation and 
undertake it would sort of feel eager to justify by results the original 
recommendation that there be an investigation / 

Now, I am not suggesting that they would actually consciously be 
biased. but that has an unconscious effect on what they are doing. 
Do you think there is something to that in your experience ? 

Mr. Scuwartz. No: | could not go along with that. Mr. Schachner. 
I think that was a long question involving many considerations. 
Maybe if you could break it down a little bit, I could give you a more 
responsive answer. There are practical considerations which we must 
take into account In that the number of attorneys ava lable for this 
work are not sufficient to put an attorney on every case. 

Now, the actual fraud cases are relatively minor. A number of 
cases which are worked by revenue agents, a majority of those 
cases, are merely adjustments for errors in the return of mechanical 
errors of one Lype or al other or technical misunderstal din ws ol the 
law. and do not Involve qui st.ons of criminal intent. 

Mr. Scnacuner. I thought that your suggestion or your thoughts 
ran along the lines that whenevel a revenue agent meets Ww th indica- 
tions of fraud. possibly at that point he should report to someone In 
the Penal Division that would or would not authorize the investiga- 
tion. that the spect il wents would the n be brought the fac ts, and the 
Penal Division would ultimately pass on the desirability of prosecu 
tion. Do you think that might be a feasible method of handling the 
matter ¢ 

Mr. Scuwartz. No, sir, I do not; because at that point the only 


question is one of suspicion, and before you can come down to the cie- 


reat 


‘ry 


termination as to whether there should be a full fraud nvestigation, 
{ would require supplemental investigations by trained Spe ial agents. 

Mr. SCHACHNER. That Is, you do not feel that the inte rposition of 
the Penal Division at the opening stage of the case would be par 
ticularly helpful ? 

Mr. Scuwarrz. No, sir. 

Mr. Scuacuner. Can you tell us a little about what happens to a 
Case once the report of the special agent 1s made to the Penal Di 
vision ¢ 

Mr. Scuwarrz. When a ease is assigned by the regional or district 
counsel to an attorney on his staff, that attorney is charged with the 
responsibility of holding such conferences as may be ne essary in the 
case to make sure that the taxpayer has had opportunity to present 
his side of the story for the record, and then to weigh the ey idence 
for and against the taxpayer on the question of whether or not there 
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has been an intentional evasion of the particular section of the reve 
nue laws. The attorney when he reaches his own conclusion then 
discusses the case with the regional counsel, if he has any doubts about 
the case, or requests such further guidance as the regional counsel 
mieht give him. 

He then prepares the moving documents, which will either carry 
that case Sonne for prosec ution to the prosecutive authorities, or 
he prepares what is known as a criminal action memorandum sum- 
marizing the reasons and the law as to why a case has not been pre- 
sented, which goes back to the special agent in charge for his con 
sideration. 

[f the special agent in charge then concurs with the regional counsel] 
that the case is one which does not warrant criminal prosecution, the 
case is put into the proper office for the assessment and collection of 

vil liability. 

If those two officials fail to agree, why, the case comes forward 
to Washi oton for N review, as to which of the two officials is correct 
in his position. That assures that no case is disposed of without 
rrosecution at the field level should the facts warrant that action. 
should the facts warrant prosecutive action. 

Mr. Scuacuner. Then you said two things. First of all, you said 
the taxpayer is afforded such opportunities for conference as should 
be necessary. Does that mean just one conference, or how is that 
handled ¢ 

Mr. Scuwartz. That depends from case to case, Mr. Schachner. 
It may be that the taxpayer has new evidence which he was unable to 
develop prior to the time the special agent had finished his report, and 
if he comes in with a showing through his representatives that they 
have additional evidence, certainly that is evidence which the regional 
counsel should have before him when he makes his decision. 

Mr. Scuacuner. Sometimes it becomes necessary at the stage when 
the case has reached the regional counsel’s office to take additional 
evidence, for instance, to listen to additional witnesses. What pro 
cedure do you have for doing that ¢ 

Mr. Scuwartz. We have the procedure of either the use of a court 
reporter in the regional counsel’s office, or if it is a matter which 
requires additional investigation and verification, the taxpayer’s 
attorney, if he so desires, will put his position as to what this evidence 
is in the record, and then that contention will be forwarded to the in- 
vestigators for full investigation and verification and a report back 
to the regional counsel. 

Mr. Scuacuner. Is the regional counsel himself authorized to con- 
duct under his supervision such investigations as he deems necessary 
or is the file usually transmitted back again to the special agent who 
will then conduct the investigation and report once again to the 
regional counsel ¢ 

Mr. Scuwarrz. The practice is that the additional evidence or con- 
tention submitted will be forwarded to the special agent in charge. 
with a request that they be investigated; and that a report be made 
back to the regional or the district counsel. When I say regional 
counsel, we also have district counsel. 

Mr. ScuacuNner. Do you not feel that sometimes can be quite a 
time-consuming procedure? 
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Mr. Scuwarrz. No; I believe it is the most efficient procedure be- 
cause the investigative talent has to be brought into pla . and the 
special agent in charge, and the particular regional or district se] 
sit in the same locality, which is generally the locality of t } 
residence, and the locality of the witnesses VW 


examined respecting these additional content 
Mr. ScnacuNner. You do not feel that the regional sel y 
he a better position to examine witnesses since | 
lawyers ¢ 
Mr. Scuwarrz. No, sir; not on factual matters. Taxpavers have 
an opportunity at th recional counsel’s office to submit , {] i 
testimony as the W i to take Trom witness ! i 


Mr. ScuHacuner. You do not think that cross-examinat 


cllfull performed by lawyers than investigators ? You do 
} j 


] ’ s 
think that wou 


ot ad in appropriate cases he at : we 
Mir. Scrowarrz. In individual case re may | u | 
{ lual case I e past reg ! \ tateme : 
ing the representatives of the Intelligence 1 Oo 

verity the facts as alleged. and then take a statement fro 

if there is still doubt as to what that witness will testify t court. 
However, that question is generally resolved by the affidavits, and 

testimony which counsel will take from their itnesses. and submit 


to our district or regional counsel. 
Mr. ScHACHNER. You have mentioned before that in case there is a 


disagreement between the special agent and the re gional cout i, the 
matter is then referred to Washington for a resolution of the 
Who passes on that conflict in Washington ? 

Mr. Scuwarrz. Where the special agent in charge prot thie 
decision to the Chief of the Intelligence Unit. the Chief of the Intelli 
gence Unit forwards that protest with his views to the chief counsel] 


| f he concurs 1n the views of his field Hiab. the files are ther called 1! 
from the regional or district office, whichever otlice has the files. The 
files are called into the Chief Counsel’s office in Washington, and then 
in consultation between representatives of the Penal Division and the 
Office of the Chief of the Intelligence Unit, an effort is made to arrive 
at the correct answer, and resolve the conflict. 

If there is still failure to agree, the question then woes to the ( hief 
Counsel. 

Mr. Scuacuner. In case of deadlock, it is the Chief Counsel whose 


/ 





decision preval s: is that correct 


Mr. SCHWARTZ. \ { that level. of course, there would be 1 he possi- 
bility of further conferences between the Chief Counsel and the Com- 
missioner. 

Mr. Scuacuner. Is the Commissioner ordinarily consulted on such 
matters ¢ 

Mr. Scuwarrz. In those cases of protest in the past these have been 
settled at the Chief Counsel level. Now, I have not in my personal 
experience found a protest case in which the Commissioner has not 
been satistied with the representation he has had by the Chief of the 
Intelligence Unit. 

Mr. ScuHacuner. At any rate, it is handled at the level of the Chief 
Counsel, rather than that of the head of the Penal Division, in sup- 
port of the Chief Counsel? Is it not forwarded to the Chief Counsel ? 


94411—52——_8 
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Mr. Scuwarrz. In the final analysis, yes. The head of the Division 
works with the Intelligence Unit in the first instance in Washington in 
an attempt to resolve the conflict and arrive at a correct determina- 
tion as to which way the case should go. 

Mr. Scuacuner. The head of the Penal Division is in fact assistant 
to the Chief Counsel, is he not ? 

Mr. Scuwarrz. At the present time the head of the Penal Divi- 
sion is not in fact Assistant Chief Counsel. He is the head of one 
of the divisions in the Chief Counsel's office. He does not at this time 
carry the title of Assistant Chief Counsel. 

Mr. Scuacuner. But the Penal Division is a division or part of the 
Chief Counsel’s office ? 

Mr. Scuwartrz. That is correct. 

Mr. Scuacuner. So much for those cases in which there is conflict 
in the Bureau of Internal Revenue itself. 

Assuming there is no conflict. and assuming that the determination 
is to recommend prosecution, what happens to the case? 

Mr. Scuwarrz. Under our present procedure ¢ 

Mr. Scuacuner. Yes. 

Mr. Scuwarrz. Under our present procedure the district or regional 
counsel hay Ing jurisdiction in the case, refers the case directly to the 
Department of Justice, that is, to the Assistant Attorney General in 
Charge of the Tax Division. 

Mr. Scuacuner. What was the past procedure ¢ 

Mr. Scuwarrz. The past procedure was for the district counsel to 
refer his case to the regional counsel, who would in turn refer the 
case to the head of the Penal Division in Washington, who would 
in turn send it to the Chief Counsel, who would in turn send it to the 
Commissioner’s office, and after the letter was signed in the Commis- 
sioner’s oflice, the case would be returned to the Penal Division, Mail 
and Reeords Section of the Chief Counsel's office. for transmittal to 
the I Jepal tment of Justice. 

Mr. Scunacuner. There are quite a number of steps that the case 
had to vo through, is that not right? 

Mr. Scuwarrz. Yes; there were a large number of steps that the 
case went through after it left the district counsel level. 

Mr. Scuacuner. And at any one of these levels there may be a 
decision not to process the case any further, but it had to go through 
all the levels in case there was a decision to prosecute / 

Mr. Scuwarrz. At each office through which the case passed it was 
required that the responsible official add his initial to the prosecution 
letter, thereby indicating his approval of the proposed action. 

Mr. Scuacuner. Now, which steps do you now eliminate / 

Mr. Scuwarrz. We have eliminated the step whereby the district 
counsel referred his case to the regional counsel for review. 

[ might say that we made a statistical study of some 969 cases in 
order to find out just how long these steps took. 

Mr. Scuacuner. I am very glad you mentioned that, because I was 
going to ask you about that next, but perhaps before you get to that, 
you may want to explain a little more in detail for the members of 
this committee just what you have done to speed up the procedure, that 
is, how many steps you have eliminated. 

Mr. Scuwarrz. We have eliminated (1) the step from the district 
counsel to the regional counsel; (2) the step from the regional counsel 
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to the head of the Penal Division in Washington; (3) the step from 
the head of the Penal Division in Washington to the Chief Counsel: 
(4) the matter of referring a case down to the Conunissioner for signa- 
ture to prosecution letter: (>) the mechanical operation of referring 
that letter up to the Penal Division for a final check against con- 
ference request for anything which may have come up in the case 
het ween the time it went from the Chief Counsel to the Commissioner: 
and (6) the mechanical operation of mailing the case across the street 
to the Department of Justice. 

Mr. SCHACHNER. Now, you say you have studied statistically how 
your past system operated, and I am wondering whether you can 
tell the committee something about that. When ] Say how your past 
system operated, I mean how it operated in the past. Could you tell 
the committee a bit about that? 

Mr. Scuwartz. On this particular study to which I referred, the 
959 cases, our survey showed that the average case consumed 292 days 
from the time the case was received in the Penal Division field office 
until it was ultimately referred to the Department of Justice. 

Mr. Scuacuner. That is, we would not be very far from right if we 
said that roughly a little less than a year passes ordinarily from the 
time the special agent makes a recommendation for prosecution until 
the file is actually turned over to the Tax Division, is that right ? 

Mr. Scuwartz. As an average, it would be a little less than a year. 
The fivure I gave was ZZ day Ss. 

Mr. ScHacuNer. Can you tell us what is the shortest time that you 
have been able to go through all these steps‘ Do you know offhand 
by any chance / 

Mr. Scuwarrz. The figures I gave you were average figures. Now, 
the shortest case of course is an open-and-shut case in which you have 
no conference request, al dd nothing to hold the case 1 pany where along 
the line for consideration. The attorney who receives it in the first 
mstance can see 1t 1S an ypen-and-shut case. 

Mr. Scnacuner. Do you mind if I interrupt you just a minute. 
Whether or not there were confer nces does not necessarily cde pel d 

} } 

i 


on how simple the case Is: it depends on how smart and how shrew 
the taxpayer's attorney Is, be ause 1t 1s approached always a the 
interest of the defendant, is it not. to stave off the day on which there 
is a reckoning in court, and particularly in cases of open-and-shut 
cases? The longer you can stave them off, the better it is, would you 


not think so? 

Mr. Scuwartz. That has been the general experience. Any effort 
to stave off the day ot reckoning benefits the tax evadet and operates 
against the Government’s interest. 

Mr. ScuHacuner. Now, take one very simple case where the tax- 
payer has not vet obtained representation by shrewd counsel and thinks 
that the result is inevitable. How long did it take in the past for the 
Treasury to proses ule such acase asa minimum ¢ 

Mr. Kroeu. Mr. Chairman, may I interrupt to ask Mr. Schachner 
what he means by shrewd counsel ¢ You attach no connotation to 
that word “shrewd”? You mean capable ? 

Mr. ScHACHNER. Capable. If there was any inference that there 
was anything improper by vigorous representation of the defendant, 
I certainly did not intend it. I hope you did not get that impression. 

Mr. Scuwartz. I would have to have a specific case and go to the 
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records, Mr. Schachner, to compute that time. It might vary from 
4 days to 2 weeks or 4 weeks. It would depend upon the particular 
case 

Mr. Scuacuner. Can you tell us something about the other ex 
treme, how long you took in a diflicult case ¢ 

Mr. Scuarrz. The only figures which I have are on the average, and 
of those figures we have found we would save roughly 140 days of 
the time by eliminating this trip through the Bureau in Washington. 


Mr. Scuacuner. Is it your opinion that such delays as there 
might have been in the more complicated cases were largely due to 
the clelay at t egional counsel's level ¢ You say you could eliminate 
140 days? 


Mr. Scuwarrz. That would include under the new procedure about 


24 davs saved by eliminating the referral of the case through the re 
gol al counsel's office. At that level we compute we would save 24 
days. 

Now, in addition during the time the case was pending in Wash 
ingetor . the average case Was here 82 dlay s. That was for review and 


for additional conferences in Washington. Under this new proce- 
dure we have eliminated those st ps at d the 24 day delay in the re- 
gional counsel's oflice, and the delay incident to scheduling and holding 
conferences and mechanical operations of moving the case through the 
Bureau in Washington. 

Mr. Scuacuner. You have accounted for 24 days in the regional 
counsel's office, you have accounted for 82 days in Washington. I 
take it that brings us up to 106, and I assume that the remaiming 34 
days were consumed in mechanical operations, more or less ? You 
said you hoped to save all in all 140 days. 

Mr. Scuwartz. In the regional counsel’s office in this survey we 
found that the average time consumed for scheduling and holding 
conferences was 71 days. Now we are tightening that procedure 
m order to cut that period down. We hope, in our regional and dis 
trict offices, to have our conferences out of the way and the case ready 
for final action sufficiently early to take up the remainder of that 
slack between the 106 days and the 140 average. 

On the question of speeding up the action in the regional and dis- 
trict offices, we have the probability that we will effect additional 
savings in time by more closely confining the scheduling and holding 
of conferences to an earlier date. 

Mr. Scuacuner. As I understand it, you started off with a pro- 
cedure which on the average required 279 days. You now hope to 
save 140 days just by the reforms which you have recently instituted. 
I take it the remaining 139 days you might be able to cut those down 
a little bit? Would you not think so? 

Mr. Scuwarrz. Yes; we hope to cut that down a little bit or as 
much as possible consistent with the case loads in those offices, and 
the time necessary to permit those attorneys to have the conference 
and get to a final decision. If a man has 100 cases on his docket, he 
obviously cannot work on them all at once and get them all out at 
once. He has to consider them one at a time, get his conferences be- 
hind him, get all the facts on the record, in order to make his final 
decision. We do feel this new procedure is going to allow him to 
work more efficiently and to cut down the length of time he has that 
case before him. 
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Mr. Scuacuner. Well, has anybody ever attempted to compile sta- 
tistics how long it takes on an average between the time that the 
fraudulent taxpayer files his fraudulent return and the time when 
he is ultimately sentenced for that offense ¢ 

Mr. Scuwarrz. No, sir; I do not have those figures. 

Mr. Scuacuner. Do you have any impression as to how long it 
takes usually ¢ 

Mr. Scuwartz. The only impression I have is that in the past it 
has taken too long. 

Mr. Scuacuner. Many years? 

Mr. Scuwarrz. Yes; there have been many instances where you go 
to trial just under the gun, the statute of limitations. Of course, in 
those instances you usually have several counts for later years which 
are not under the gun. 

Mr. Kean. Mr. Schachner, on that point, of course, the vital point 
would be not necessarily from the time he filed his return, but from 
the time the return was eXamined. Sometimes they are not examined 
for 3 or 4 years. 

Mr. Scnacuner. Perhaps Mr. Schwartz would care to comment on 
what you have to say, Mr. Kean. 

Mr. Kran. The question is from the time the examiner goes in to 
look at the return and sees the signs of fraud and the time that the 
man is finally convicted. 

Mr. Scuwarrz. That is correct. You have all the mechanical op- 
erations that must go forward from March 15, when the return is 
filed, until that return is put into the hands of an investigator after 
being selected for one reason or another after audit investigation. 
lt may be that the return is apparently perfectly honest on its face, 
and it is not for YZ or 3 vears after it is filed that vou get any infor- 
mation which would indicate that something was wrong. 

Mr. Kean. This is not your department, but normally a return is not 
reached for audit for a period of 2 or 3 years after the return Is 
actually filed. That has been my experience. My return does not 
get looked at for usually an average of 3 years after it is filed. 

Mr. Scuwarrz. I do not have the actual figures on that, Con- 
gressman. 

Mr. Scuacuner. Not all fraud prosecutions start with an audit. 
Some start with some information received or some such thing. 

Mr. Scuwarrz. Yes: the Intelligence Division can initiate their own 
investigations, whether or not an audit has been started, when they 
have information which indicates there may be something wrong with 
that taxpayer’s return. 

Mr. Scuacuner. Now, you refer your case ultimately to the Tax 
Division: do you not ¢ 

Mr. Scnwartz. The regional and district counsel do; yes. 

Mr. Scnacuner. Now, under this new procedure / 

Mir. Scuwarrz. Yes. 

Mr. SCHACHNER By the way, what becomes then of the regional 
counsel and what becomes o1 the Chief of the Penal Division ¢ What 
is his function under this system ¢ 

Mr. Scuwarrz. As I understand the new procedure, the generally 
professional supervision would still be retained under the General 
Counsel, and the General Counsel’s immediate representative in Wash- 
ington is the Chief Counsel, and under the Chief Counsel is the Head 
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of the Penal Division. In addition, the functions which I previously 
mentioned, safeguarding against no-prosecution decisions in the field, 
will be here, as we will have a review of those decisions where the field 
people are not in agreement. 

Mr. ScuacHner. How about the regional counsel; what functions 
will he have since the district counsel, who I believe is a subordinate of 
the regional counsel, will directly refer his cases to the Department 
of Justice ? 

Mr. Scuwarrz. He will again have the general professional super- 
vision over the district counsel within his region and mechanical oper- 
ations, statistic keeping; the matter of staffing offices, supplies, and 
what not are now largely handled through the regional offices. It 
would not be economical to move all those mechanical operations on 
down and set up an entirely new force to handle those in each district 
office. 

In addition to that, the regional counsel still has his own cases; that 
is, the cases that are from the special agent in charge who sits in the 
same city as the regional counsel. 

Mr. Scuacuner. Can you tell us anything about your experience in 
referring cases to the Department of Justice? Now, certainly, under 
the old procedure there was every opportunity afforded to the tax- 
payer to put in every possible defense he might have. I take it cases 
were carefully sifted, and then ultimately they were referred to the 
Department of Justice. 

Before I ask my next question, perhaps I should first ask you have 
you any statistics or any guess as to what percent of the cases which 
thé special agent referred to you were then ultimately referred by you 
to the Department of Justice? 

Mr. Scurwartz. I do not have those statistics with me this morning, 
but I can supply them, Mr. Schachner. 

Mr. Scuacuner. I think it would be interesting for the committee 
to know. 

Before you submit such statistics, can you give a guess? Is it about 
two cases out of three that you would accept on which you would 
recommend prosecution? Is that about the figure ? 

Mr. Scuwarrz. I would not want to give a guess, because the Con- 
trol and Statistical Records Section is not under my supervision. 
Another assistant head handles that. Without seeing them, I would 
not attempt to make a guess on it. 

Mr. Scuacuner. In connection with the statistics, Mr. Schwartz, 
do you keep a record of the percent of cases that are referred to 
Justice for prosecution that result in conviction ¢ 

Mr. Scuwarrz. Yes: they keep a complete running summary there 
of each case that is referred to show what convictions were obtained 
and what the sentences were. 

Mr. Scuacuner. Do you know what percent it is / 

Mr. Scuwarrz. No, sir: I do not have that percent. 

Mr. Scuacuner. Can you supply that ? 

Mr. Scuwarrz. Yes, sir; we can supply you with those figures. 

(The information referred to is as follows :) 

The statistics for the 5-year period from June 30, 1946, to Tune 30, 1951, show 
the following average percentages: 

(1) Of the total number of investigations concluded by the Intelligence Unit, 
24 percent were referred to the Penal Division and the balance were returned for 
disposition on the basis of civil liability. 
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(2) Of the cases acted upon by the Penal Division, 63 percent were referred 
to the Department of Justice and 37 percent were closed without prosecutive 
action. All cases closed without prosecution are finally closed for statistical 
purposes by regional counsel, and no separate statistics have been maintained 
from which a breakdown can be furnished as to what portion of the 37 percent 
were rejected after reaching the Penal Division headquarters’ office or the Chief 
Counsel's office in Washington 

(3) While the Department of Justice and the Bureau use different systems 
of tabulating cases, the average percentage of rejections by the Department of 
Justice, including cases returned after reference to United States attorneys, has 
been approximately 20 percent of the cases acted upon by the Department of 
Justice. 

(4) Pleas of “guilty” or “nolo contendere” or convictions resulted in 96 percent 
of the cases which reached the courts. 

Mr. Scuacuner. Do you know, in connection with the percent of 
cases that are referred and sent out to the United States attorney’s 
office, which result in no conviction, whether any analysis is made 
of the nature of the defense that is interposed / 

Mr. Scuwarrz. No, sir: I do not know whether that has been done 
on a case-by-case basis. It may be that in the past we have taken a 
test run of 100 cases here and there 
was the reason for rejecting the case. 

Mr. Scuacuner. I do not mean those cases that are rejected some- 
where after it leaves you and are not prosecuted. I am talking about 
those that are prosecuted where the trial results in no conviction. 

Mr. Scuwarrtz. Yes, sir: we have those figures. 

Mr. SCHACHNER,. You have those ficures, and do you have any 
analysis of the defenses that are interposed in the eases like that? 

Mr. Scuwarrz. On the first part of the question, we do have the 
hgures. l was addressing myself previously to an analysis of the 


nan attempt to analyze what 


defenses which were interposed. On that. I do not believe we have it 
in any complete form which would give a definitive answer to your 
question, because in many of those cases one or more defenses are 
interposed, 


Mr. Scuacuner. I would like te have as much informat 


I t I on as Vou 
could vet without too much trouble, and the types of defenses that 
have been successfully inte) posed ¢ 


Mr. Scuwartz. On that question, I am afraid this time we do not 
have that information readily available. We can give you the first 
part of your question. 

Mr. Scuacuner. You cannot, I suppose, offhand give us an indi 
cation of the percent of cases which the Department of Justice rejects ¢ 

Do you have such statistics available now ? 

Mr. Scuwartz. I do have in the office. I do not have them with me, 
a breakdown on the number of cases referred each year from 1936 
through the end of this ] ist year, and di ing those years the number of 
cases which were returned by the Department of Justice with a per 
cent taken off. 

Mr. Scuacuner. Can vou give us those figures later, and tell us 
something about the reasons why the Department of Justice rejects 
cases; that is, what is usually the trouble with them / 

Mr. Scuwarrz. That again would depend from case to case. Now, 
| would he just generalizing. One reason olVe n for returning a case 
is that in their opi ion they do not believe the evidence is sufficient 
to warrant prosecution That. of course, is a case involvn a the dif 


ference of opinion between two peovle just the same as you 
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have a difference of opinion among juries; one jury might convict 
and another might acquit. 

Now, as you know, some cases have been returned under the health 
policy, where the health question was in the past raised in the De- 
partment of Justice after the case was referred by the Bureau of In- 
ternal Revenue. There generally the Department attempted to come 
to an agreement as to the disposition to be made of the case under their 
policies. As you know, our policy on health has now been abandoned. 

In addition, you might have cases where for one reason or another 
the full evidence in defense of the taxpayer was not submitted until 
the case reached the level of the Department of Justice. Many of 
those cases which were rejected would have one or more reasons why 
the particular case in their view should not be prosecuted. 

Mr. Scuacuner. In your experience, does the Department of Jus- 
tice apply different standards in connection with judging what is a 
case fit for prosecution than the Penal Division does ¢ 

Mr. Scuwarrz. Of course, I am not acquainted with what standards 
they apply in the Department of Justice, and I think it would be more 
appropriate for the representatives of that Department to answer that 
part of the question. 

Mr. Kean. When you say “warrant prosecution,” they send it down 
if it warrants prosecution, that does not mean the question of the 
probable guilt, but probably the question of lack of sufficient evidence 
admissible in court to convict him. When you say a case “does not 
warrant prosecution,” is that what it usually means? 

Mr. S« NWARTE. It does not warrant prosecution for one of several 
reasons which m: AY be stated when the case is returned tous. It may 
be that one of the reasons is that in their opinion the evidence is 
insufficient to make conviction reasonably certain or it may be a col- 
lateral matter. It may be a combination of the two. 

Mr. Kean. Again you just said “reasonably certain.” Do you 
think a case should not be prosecuted unless conviction is reasonably 
certain ¢ 

Mr. Scuwarrz. A test that we have applied over the years is that 
the Bureau will recommend criminal prosecution where the Bureau 
is convinced that the taxpayer is guilty, and that the evidence is such 
that there is grounds for the belief that conviction is reasonably 
certain. 

Mr. Kean. Why limit the cases where conviction is reasonably cer- 
tain’ If you feel morally sure that the man is guilty, it seems to me 
that if the chances were 50—50 the man might be convicted you ought 
to take a chance and do it. “Reasonably certain,” it seems to me, 
would leave scot free a great Inany people who are morally certainly 
guilty. 

Mr. Scuwarrz. It has been our experience that successful criminal 
prosecutions are a deterrent to would-be tax evaders, whereas ac- 
quittals are not. 

Mr. Kean. You feel it is a bad practice to have tax cases come up 
and the people be acquitted, because it might encourage the people 
to feel that they are not going to be convicted if there has been a fraud; 
and, therefore, it is important that you secure a jiarge proportion of 
convictions ¢ 

Mr. Scuwarrz. Yes, sir; I believe that is important. 
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Mr. Kean. It is a very interesting point. That is the first time it 
has been brought up because you have criticized starting about a year 
ago the Department of Justice record in having 85 percent or 90 per- 
cent convictions. I stated to the Attorney General at that time I 
thought that was a very bad record, because it shows that they did not 
bring sufficient cases to trial, but this point you bring up is extremely 
interesting as to the psychological effect on the taxpayer of reading in 
the paper that a case came up and the man was convicted or the man 
was freed. That is a point that I had not thought of at all, and Iam 
very glad you brought it up. 

Mr. Byrnes. Could I interject there? I am wondering if you do 
not have the reverse psychological effect, too, from this standpoint: 
The general taxpayer Is acquainted with the fact that it is your policy 
not to even recommend prosecution or even refer to Justice unless you 
have a pretty much open-and-shut case. He figures his chances are 
much better for getting away with it without even facing potential 
prosecution. All he has to worry about really is the civil liability, as 
far as any fraud operation is concerned 

He will say, “They are not going to prosecute me unless they have an 
open-and-shut case. I have a fair chance that they won t vet their 
open-and-shut case,” 

Mr. Scuwartrz. I will say unless we have a case which we believe we 
can win on litigation, because we have to anticipate in each one of these 
cases that we are going to goto litigation. You cannot tell in advance 
or anticipate before the case coes to Justice that the mah Is ready to 
enter a plea of guilty. Where there isa reasonable ‘ hy ice of retting 
a conviction in litigation, why, we move ahead. 

Mr. BYRNES. As ] ul derstand you, you Sa\ that hav ney a record of 
a high percent of convictions of itself is a deterrent. I am wondering 
if having it generally known that vou are going to prosecute at least 
everybody that you are convinced in your own judgment is guilty of a 
fraud would not be more of a deterrent than a record of conviction. ] 
think there is a@ pos ble reverse psychology there w here we have the 


position the only time they are going to prosecute is when they are 
absolutely sure that the jury 1s going to convict, al dthev are resolving 
the doubts in favor of me—if there is any doubt they are going to be 


able to wet me, why. they are not even going to try, i stead of natel 


the philosophy or psychology of resolving any doubts in favor of the 
Government and prosecuting if there is any chance of conviction. 

Mr. Scuwarrz. Of course, that is a matter of degree and will vary 
sometime from vear to year as vour drives get under way. In our re 
cent drive on racketeers, I think it has become generally known 
through testimony before this committee and elsewhere that a case 
of a criminal racketeer is moving forward on the basis of a prima facie 
case. In that case, if we put them in court, the jury knows what to do 
with them. 

Mr. Byrnes. That is right. So, really the psychology of the exist 
ence of the situation today where the general Impression is that you 
are going ahead full speed on racketeers and generally on prima facie 
cases 1s getting the bovs more worried than they were when the general 
impression was, “Well, unless they can get an open-and-shut case, they 
are not going to be too active or too forceful in their prosecution.” 

I think you have here an area which does need some pretty careful 
exploring to determine just what is the proper impression to have 
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created in the general public, whether it is your determination to 
go ahead and prosecute anybody that is guilty, and let the jury be 
the deciding factor, or whether you are going to be the deciding factor 
in the first place relying on a high percentage of convictions, 

Mr. Scuwarrz. Another factor along those lines is that in a great 
many cases where tax evaders felt very secure they now find that 
the Government is now going forward on their cases in spite of the 
fact they have destroyed the records, They are beginning to realize 
there is more than one way to get to them. 

Mr. Byrnes. That is right. 

Another question I had in mind in connection with the line of 
questioning that has just preceded this relates to sending the cases 
back to the Bureau by the Department of Justice. You stated there 
is a considerable volume of those that are turned back to you, that 
Justice Department contends are insuilicient as far as evidence is 
concerned or evidence needs strengthening. 

Do they suggest what evidence is insufficient’ Do they suggest 
that it needs strengthening, and how it might be strengthened? What 
is the situation there in that kind of cases ? 

Mr. Scnwarrz. Yes; where the Department of Justice evolves a 
theory which they feel the case will be perfected, they will generally 
outline their theory or ask for specific evidence, and we will attempt 
to get it for them. For instance, we may send the case forward on 
a net-worth basis, which they had questions about, particularly items 
of net worth, and they may desire that the case be worked in addition 
on a bank deposit basis in order to strengthen the case, and they will 
send the case back and point out their difficulties with the net-worth 
presentation and indicate to us that if we can supply a bank-deposit 
analysis, which will back up this net worth, that they will be willing 
to go ahead with the prosecution. We then have those supplemental 
investigations made, and report back to them. 

Mr. Byrnes. They now rely upon you to get details of evidence 
of that nature rather than trying to go out and get it themselves? 

Mr. Scuwarrz. Yes, sir; they take advantage of our facilities, and 
they are always available to run down the detailed evidence which 
the Department of Justice thinks necessary to perfect the case in 
their eves. 

Mr. Byrnes. They will contact the Washington office rather than 
the field or the special agent from whom the case originally came f 

Mr. Scuwarrz. That is my understanding, that they will make 
those requests to the Washington office and that, in turn, will give us 
it further method of exercising this professional control. 

Mr. Byrnes. That means vou have to turn around and write a letter 
down to the special agent, if the case is in California, out in California, 
and have im look that up. You cannot do that in Washington. 


Mr. Scuwartrz. No, sir. Those requests will go out to the field, 

Mr. Byrnes. When they make those requests, why can they not 
make th mn directly out in the field ? 

Mr. Scuwarrz. Well, there are several considerations thére. One 
is that with the post review of no-prosecution cases, when the case gets 


into the posture where it may be a no-prosecution case, why, the Wash- 
ington oflice of the Penal Division will then want to be on top of that 
case and follow it through to see whether the ease Can he perfected, 
because iltimately if it goes back with no prosecution, and there is a 
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difference of opinion, why, it is goIng to come on up to the \\ ish eton 
level fora final decision as to what the Bureau's recommendation is 
going to be. 

Mr. Byrnes. But you have already made a recommendation in the 
first instance to Justice. You as attorney in vour profess onal capa ty 
sav you think you have a vood case here, better than a 50-50 case as far 
as vour professional OpiIh1on is concerned, You send it over to the 


Justice Department fo prosecution. Some attorney ove) there he 

heves that may bn the net-worth ispect a little weak as far as certain 
items of evidence are concerned. Under the present procedure, they 
send the whole case back to you With the recommendation t it the 
e\ iden ‘e needs strengt! ening and possibly you can chee k some bat k 


records further o it can be strenethened. In that the w LV 1t Works 
now ¢ 

Mr. Scuwarrz. Yes 

Mr. Byrnes. Why, as far as vetting that additional evidence is con 
cerned, does it have to come back to you In ihe Washu OTon office and 
then go away back in the field again, with everybody under the sun 
writing some more letters, thinking the thing out, instead of going 
directly to the field for a request to dete rmine whether that additional 
information is available ? 

Mr. Scuwarrz. Now, I had in mind the situation where the Depart 
ment of Justice returns a case with the conclusion that they do not 
believe that prosecution Is warranted unless additional evidence can 
be obtained. 

Mr. ByYRNI s. Then they suggest the additional] evidence. 

Mr. SCHWARTZ. ‘J hey suggest the additional evidence wl chon oht 
make the case meet with their approval. 

Mr. BYRNES. What percent of the cases come bac kk VW th that sug 
vest ion as to where it can be strenethened ? 

Mr. SCHWARTZ. | do hot have the percent here, but a substanti il 
number of them over the past few years have had that suggestion 
n them. 

Mr. BYRNES. They are pretty definite as to where the weakness is 


and what should be done to strenethen it ¢ 
Mr. SCHWARTZ What they feel the weaknesses are and what we 
might do to strengthen them. There you run into the question of 


professional supers s10n, too. That would be | che k by the Wash 


Ington office on the Way in which the attorneys 1n the field are exercis 
ing their professional judgment. 
Mr. BYRNES. You ave already said it Is your judgment in the first 
instance at the Washington level that the case is sufficient to prosecute. 
Mr. Scuwarrz. It goes from the district counsel's office. The dis 
trict counsel is independent of Washington: makes his determination 
ind sends the case directly to the Department of Justice. 
Mr. Byrnes. Yet vou never see thei 


Mr. Scuwarrz. We never see the case. It has gone to the Depart 
ment of .Justice. All we have seen in advance is a copy of the pecial 
agent’s report which does not contain the exhibits or the evid othe 
than it is reduced to su arv in the agent's report. 

Mr. Byrnes. Now. these cases that we have before us in the hear os 
vere cleared throu Mr. Oliphant’s office. 

Mr. SCHWARTZ I hat is the old procedure. Tl : ew procedure 
which was al need | the Secretarv on Januat S « out that 


trip through Was! 


i 
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Mr. Byrnes. That is what I was leading up to. What the new 
system would probably do, it would mean direct contact with the 
district. 

Mr. Scuwarrz. That is already in effect. 

Mr. Byrnes. Now, we are thinking in the same terms. I was think- 
ing in the old terms, wondering if therefore this would not cut that 
out. I did not know you had already put that in operation. 

Mr. Scuwarrz. Yes; we have put that in operation and I am 
thinking in new terms now. 

Mr. Byrnes. Then there is another area where congressional action 
or anything else does not make a bit of difference. That is already in 
effect. It is like the Inspection Service; that is in effect. 

Mr. Scuwarrz. That is right. 

Mr. Byrnes. That is why I was trying to find out from the Sec 
retary or somebody what part of this plan was already in existence. 
At that time he told me that it was the Inspection Service that was 1 
operation. Apparently this is another phase that is in operation also. 

Mr. Kroen. Do you yield? 

Mr. Byrnes. Yes. 

Mr. Krocn. I do not recall anything in Reorganization Plan No. 1 
that touches upon the Bureau’s procedure with respect to routing cases. 

Mr. Scuwarrz. That is correct, Congressman. This procedure 
was independent of the plan. 

Mr. Byrnes. But it is in the chart, is it not? It is in the general 
administrative change that was announced at the same time that the 
legislative changes that were going to be 1 quested were announced ¢ 

Mr. Scuwarrz. It will be in the general picture, but the point I 
make is that it was independent of the plan that the Secretary insti- 
tuted of direct referral from the district penal attorneys to the Depart- 
ment of Justice on January 8, and is functioning now. 

Mr. Keocu. You have no object ion if the charts that were presented 
show the complete organization ? 

Mr. Brrnes. I am not objecting to anything; of course not. But 
think that is one of the things that has confused this committee, and I 
think today it is confusing the Executive Expenditures Committee, 
what part is a part of the Reorganization Plan No. 1, because you did 
have presented « coordinated and over-all program, part of its required 
legislation, part of it required executive action, part of it administra- 
tive action, part of it was already in effect, but it was all presented 
in one parcel. I have no objection to that if we can get an idea of 
what is new, what requires congressional action, what phases of it are 
already in operation, what still remains to be put into operation, so 
we can see what the set-up is actually as it confronts us today. I do 
not object to any of it. All I want to know is where we are. 

Mr. Krocu. My reason for saying that is that I did not get the im- 
pression that those charts were part of the plan. 

Mr. Byrnes. I think he made that clear yesterday. 

Mr. Kroon. It shows the structure of the Bureau as it will be assum- 
ing that the plan goes into effect. 

Mr. Byrnes. Now, in your new set-up, the reference is now directly 
to the district ? 

Mr. Scuwarrz. Directly from the district counsel to Jnstice in 
Washington, or in the case where the special agent in charge sits in 
Chicago and we hav ea recrional Cc -ounsel nec hie “ago, the spec ial agent in 
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charge refers his case to the regional counsel, who will act finally and 
send it to the Department of Justice in Washington. 

Mr. Kroeu. Will your office be notified of those referrals? 

Mr. Scuwarrz. Yes; we will get information copies for post-review 
purposes as soon as they are made. 

Mr. O’Brten. We will recess until 2 o'clock. 

(Thereupon at 12:10 p. m., a recess was taken until 2 p. m. the 
same day.) 

AFTERNOON SESSION 


(The hearing was resumed at 2 p. m., pursuant to recess.) 
Mr. O’Brien. The meeting will come to order. 


STATEMENT OF RICHARD C. SCHWARTZ, ASSISTANT HEAD, PENAL 
DIVISION, BUREAU OF INTERNAL REVENUE; ACCOMPANIED BY 
LESTER STEIN, ACTING ASSISTANT, PENAL DIVISION, BUREAU 
OF INTERNAL REVENUE; AND THOMAS J. LYNCH, GENERAL 
COUNSEL, TREASURY DEPARTMENT 


Mr. Scuacuner. Mr. Schwartz, prior to the adjournment of this 
committee, it was suggested that possibly it was wise not to prosecute 
any cases except cases in which conviction was a virtual certainty, so 
that the general public does not get the impression that tax prosecu- 
tions can be easily defeated. 

Isn't there another side to that sort of thing’ Assuming tiiat 
someone Is acquitted in the course of a tax prosecution by il jury : does 
not the general public then assume that, well, it was a case where the 
person was either innocent or at any rate the evidence was not avail- 
able; whereas, if the case is never brought before a jury, do you not 
meet with widespread suspicion that possibly something improper was 
done in connection with the case? 

I am thinking, for instance, of situations such as those which arose 
in St. Louis and out on the west coast, in San Francisco, where grand 
juries became troubled about what happens to tax cases. Do you not 
think that perhaps it might be wiser to bring those matters out in the 
open where the general public can see how tax prosecutions proceed ¢ 

Mr. Scuwarrz. No, sir; I do not believe that every case should be 
prosecuted in the courts regardless of whether or not the evidence is 
suflicient to obtain a conviction or whether or not the evidence is sufli- 
cient to warrant the belief that the man is guilty. 

Mr. Scuacuner. No; you need not. That was not what we were 
talking about. At least I got the impression—possibly the members 
of the committee did get the impression—that cases sometimes are not 
prosecuted in spite of the fact that the evidence would warrant convic- 
tion if the jury should convict, and in spite of the fact there is 
a strong inkling that the taxpayer is guilty of fraud, so it is felt that 
it might be difficult to obtain a conviction and the chance is less than, 
say, 90 percent. I thought that was what we were discussing before 
the luncheon adjournment. 

Mr. Scuwarrz. I do not believe it has ever been so narrowed as to 
make it a percentage basis. The policy has been—and I think prop- 
erly so—that the prosecution should be instituted where the authori- 
ties, having all the evidence before them, in their own hearts believe 
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that the man is guilty, and from a professional standpoint believe that 
they have suflicient evidence to introduce in a court of law to show 
not only to the jury but to the public that the man is guilty. 

In other eokte: I do not sdliions where there is a reasonable doubt 
a man has committed a crime that he should be indicted and tried in 
riminal courts. 

Mr. Scuacuner. To put it into rather more technical language, 
Mr. Schwartz. there : such a thing as a prima facie case—the kind of 
case that a court w | permit to be submitted to a jury. Now, in try- 
ng to evaluate whether or not to (Lon a case to the Depart ment of 
Justi he ve vou apply the stand: rd th: it if there is a prima facie case— 
one that could be proper; be submitted to a jury—that you would in 
that case recommend prosecution ? 

Mr. Scuwarrz. Yes; that case would go along, provided there is no 
defense evidence which you are aware of which could come in during 
the course of the trial and destroy your prima facie case. You might 
have another situation. You might have a case where there is more 


than a prima facie case, in which a taxpayer is a man where you are 
sure you could not get a conviction—and these instances have hap- 


pened—where, say, the lower part of his face is gone from cancer. 
Those are cases where you would not have a chance in the world of 
obtaining a conviction, In my opinion. 

Mr. Scuacuner. That may be so. There are extreme cases. But 
[ remember Mr. Justice Jackson when he was Attorney General once 
cited some very impressive statistics dealing with the success of his 
office in prosecuting criminals. He then said: 


I am rather sorry that our success has been so great because that indicates 
that we have been much too conservative in selecting the cases which we should 
be prosecutin that there should be a fair percentage of acquittals because it 


s the judge and the jury that should determine whether a man is innocent, not 
the Department of Justice 

Do you not feel there is somethi to that. asa policy matter, to let 
the general publie see just what makes tax prose utions occasionally 
misearry, instead of keeping that in the interstices of the adminis- 
trative process? The amnoranl public, as in St. Louis and as on the 
west coast, s ymetimes gets suspicious, and possibly without cood rea- 
son for vetting suspicious, If more prose¢ utions were brought, do 
you not feel that then the general public would be reassured that every 
body must be made to answer in court if there is at least enough to 
bring a man to court? Do you not think that there is at least a policy 
that is reasonable, as opposed to the one which you mentioned, and 
that both need to be taken into consideration if we want to have a 
reasonable policy for prosecuting tax-fraud cases? Would you go that 
far? 

Mr. Scuwarrz. No: I could not go along with all of that, Mr. 
Schachner. In addition, you are getting now into over-all Bureau 
policies. Those policies come down the line to the Penal Division, 
and we operate within them. I am not authorized to suggest for the 
Bureau that any of their policies be enlarged. 

By and large, we in the Penal Division are in favor of vigorous 
enforcement and sending along every case where we think the man is 
guilty and where we think we have a chance to convict him. At the 
same time, we try to guard against any situation where a man who is 
probably innocent is forced into the criminal courts through indict- 
ment, only to receive an acquittal at the hands of a jury. 
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Mr. Scuacuner. When you in your innermost soul feel that a man, 
considering all the evidence, is innocent or likely to be innocent, you 
do not send that case along with recommendation for prosecution ¢ 

Mr. Scuwarrz. Not if he can establish through competent evidence 
to my satisfaction that he is innocent or that we cannot use the evi 
dence against him or cannot convict him. 

Mr. Scuacuner. This morning you seemed to me to be saying that 


something terrible would happen—perhaps I am exaggerating you 
words a bit but omething bad would happen if there were many 
acquittals in incom tax Cases | am trving to sugvest to vou that pos 


sibly there is an Opposing policy : that if there are no acquittals in 
income-tax cases, and if some cases are not prosecuted where people 


see others running aroul d witha reat deal of money, they feel they 


have not paid their taxes, and they do not know why these persons 
are not prosecuted. Do you not think that letting a jury sift that inthe 


public eve would tend to remove suspicion ¢ 

Mr. Scuwarrz. Provided vou have enough evidence to give to the 
jury which would warrant them bringing in a conviction. 

Now, mere suspicion on an unfounded charge, I would not go along 
with any system which would take that taxpayer into criminal courts 
and face him with public trial for a crime. 

Mr. Kean. Mr. Schwartz, your attitude seems a little different this 
afternoon than this morning. This morning you used the words “rea- 
sonable certainty,” and now you say where you have a good chance 
to convict him. 

Mr. Scuwarrz. My attitude is still the same, Congressman. I may 
be using different words. It is not intentional. 

Mr. Kean. “Reasonable certainty” is a pretty strong term. 

Mr. s LIWARTZ. It all depends, of course, upon the man who Is con 
sidering the case, as TO W hether or not he believes Cony iction is reason 
ably certain, the man having the final say. 

Mr. Kean. I say wherever the weight of evidence is in favor of 
conviction, the preponderant weight of evidence, that the man ought 
to be tried. I think in spite of what you said this morning about the 
weakness or the fact of having people acquitted, that the fact of a man 
being indicted, brought to trial, and having to go all through the 
mental strain and association with the public that he is mixed up in a 
tax fraud, is a punishment itself, if you have the moral certainty that 
the man is guilty and a reasonable chance in the legal evidence that 
he will be convicted. 

Mr. Scuwarrz. Adopting your phraseology on the preponderance 
of the evidence, if I had any preponderance of evidence in favor of 
prosecution, I personally would be reasonably certain that you could 
get a conviction, and I would say go ahead. 

Mr. Curtis. Mr. Chairman, I would like to ask a question or two. 

What does the statute say as to when a case shall be submitted to 
the grand jury? 

Mr. Scuwartz. You mean as to the length of time ? 

Mr. Curtis. No; astothe language. Does it refer to preponderance 
of evidence, or knowledge that there is evidence sufficient to convict ? 

Mr. Scuwartz. No, sir; the statute does not say that. 

Mr. Curtis. What does it say about that? 

Mr. Scuwartz. Talking about 145 (b), the statute, as I recall the 
language at this point, says: “Whoever wilfully fails to pay any tax, 
fileany return * * *,” 
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Mr. Curtis. Will you refer to the statute defining the duties of the 
Attorney General, United States attorneys, and other prosecutors? 
What does the statute say as to what cases shall be presented ? 

Mr. Scuwarrz. I am not prepared to answer that without reference 
to the statute. 

Mr. Curtis. Will you insert it / 

Mr. Scuwarrz. Yes, sir; we will supply that. 

(The language of the statute referred to is as follows:) 

TITLE 28, U. S. C 
Sec. 507 DUTIES ; SUPERVISION BY ATTORNEY GENERAI 

(a) It shall be the duty of each United States attorney, within his district to— 

(1) Prosecute for all offenses against the United States; 

(2) Prosecute or defend, for the Government, all civil actions, suits or 
proceedings in which the United States is concerned ; 

(3) Appear in behalf of the defendants in all civil actions, suits or pro 
ceedings pending in his district against collectors, or other officers of the 
revenue or customs for any act done by them or for the recovery of any money 
exacted by or paid to such officers, and by them paid into the Treasury ; 

(4) Institute and prosecute proceedings for the collection of fines, penalties 
and forfeitures incurred for violation of any revenue law unless satisfied 
upon investigation that justice does not require such proceedings ; 

(5) Make such reports as the Attorney General shall direct 

(b) The Attorney General shall have supervision over all litigation to which 
the United States or any agency thereof is a party and shall direct all United 
States attorneys, assistant United States attorneys, and attorneys appointed 
under section 503 of this title, in the discharge of their respective duties. 

Mr. Scuacuner. Mr. Schwartz, are you not familiar with the fact 
that the standard instruction to the grand jury is that the grand jury 
is supposed to indict if the evidence which it hears is enough to entitle 
a petit jury, if no other evidence were heard, to convict ¢ 

Mr. Scuwarrz. Yes, sir. There is a misunderstanding here. I 
thought the Congressman was referring to a statute which governed 
the decision of an administrative official, rather than deliberation be- 
fore the grand jury and findings of the grand jury. 

Mr. Curris. The statute I am calling for is the one that imposes a 
duty on the prosecutor. Now, by way of illustration, in my State 
we do not use grand juries very much: we prosecute on complaint and 
information. The statute prescribes the prosecutor shall file the com- 
plaint in case he believes that the man is guilty and believes there is 
suflicient evidence to convict. 

Now, certainly there is a comparable Federal statute. In other 
words, can the Justice Department turn down all cases and not be in 
violation of the law’ Certainly there is a statute that says what cases 
shall be prosecuted. 

Mr. Scnacuner. Mr. Schwartz, is there any statutory authority for 
the ‘Treasury Department to have anything to say in the bringing or 
not bringing of prosecutions ¢ 

Mr. Scuwarrz. There are several provisions, one of which makes 
the general counsel of the Treasury Department the chief law-enforce- 
ment oflicer of the Department. There is a provision in the Internal 
Revenue Code that provides that collectors of internal revenue shall 
refer to United States attorneys any evidence coming to their attention 
concerning violations of the revenue laws. 

Mr. Scuacuner. But, as a matter of fact, apart from the fact that 
the general authority is given to the law-enforcement officer in the 
field, and apart from the fact that the statute imposes a duty, if evi- 
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dence is uncovered by the collector, to turn it over to the United States 
attorneys, there is nothing in the statutes that permits the Treasury 
to stop a prosecution which a grand jury should start or in any way 
authorize it to control grand-jury proceedings. Under our system of 
policy, the grand jury, and the grand jury alone, and no Federal offi- 
cial, has control over what prosecution should be started. The only 
difficulty occurs because, as a practical matter, the 23 men who consti- 
tute the grand jury do not ordinarily get the information directly; 
they have to rely on the fact that Treasury investigators, the Depart- 
ment of Justice and the United States attorneys will bring evidence 
before the grand jury, but the grand jury reigns supreme and there 
is no statutory authority for any Federal official to interfere with the 
grand jury; is that not correct ¢ 

Mr. Scuwarrz. That is correct. 

Mr. Scuacuner. You so understand the statutory situation. 

Does that answer your question / 

Mr. Curtis. The statute I am inquiring about is the one governing 
the Justice Department. I realize you are representing the Treasury, 
but I thought perhaps you could give us that information. 

Mr. Scuacnuner. Mr. Rothwacks will be able to give you that infor- 
mation when he testifies. I can tell you that my recollection 1s that 
there is only a general statute which imposes on the United States 
attorneys the duty to submit evidence of law violation to the grand 
jury. But Congress has never, as far as I can tell, made administra- 
tive sifting of tax cases a condition precedent to the grand jury bring- 
ing an indictment. Is that right, as far as you know, Mr. Schwartz? 

Mr. Scuwarrz. I was attempting to gather material for the last 
question, Mr. Schachner. I am sorry, I did not fully get all of your 
question. 

Mr. Scuacuner. I shall withdraw it. I think you answered 
before. 

Mr. Scuwartz. We do have some provisions here relating to the 
duties of supervision of United States attorneys, but as there is a 
Department of Justice man present, rather than giving you a piece- 
meal reference to one statute, you may wish to pass that until they are 
before you. 

Mr. Scuacuner. We will pass that for the moment. 

Are you familiar with the fact that we have often heard the { figure 
of 98 percent asserted as constituting the figure in which the Depart- 
ment of Justice is successful in its prosecutions of tax cases? Have 
you heard some such figure mentioned ¢ 

Mr. Scuwarrz. I have heard various figures in that neighborhood 
mentioned, but I have not made any inquiry as to the background. 

Mr. Scuacuner. If that figure, or approximately such a Boy 
should represent the number of cases or the percentage of cases in 
which prosecutions are successfully instituted, would you not - that 
that would show that the selection of cases is extremely conservative? 
There has to be a 98-percent chance of conviction before a prosecution 
will be brought. 

Mr. Scuwartz. Yes, sir; I would agree with that. 

Mr. Scuacuner. Are you familiar, for instance, with the situation 
that arose in St. Louis where a grand jury evidently became troubled 
about the number of prosecutions that weren't brought, and subse- 
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quently some indictments by that grand jury were returned, and ther 
in those very cases which had seemed doubtful to the Penal Divisio 
or possibly to the Department of Justice, several pleas of guilty mean 
while have been entered? Are vou familiar at all with that situation ‘ 

Mr. Scuwarrz. I am familiar with the fact that the grand jury 
in St. Louis did inquire into the cases, and among the cases whic! 
subseque ntly went to indictment were some that were still under con 
sideration by the Penal Division and no decision had been reached 
There were other indictments returned in eases which had been re 
ferred through the normal channels, and they were on their way to 
the United States attorneys at the time. 

Mr. Scuacuner. But those cases which the Penal Division were 
still considering, are you familiar with the fact that in some of these 
cases, as we understand it, already there have been pleas of guilty ¢ 

Mr. Seuwarrz. No, sir. When the grand jury met in St. Louis all 
of the Penal Division files in the cases in which they were interested 
were immediately forwarded out there and were available to the 
grand jury. 

Mr. ScHacuner. Certainly no criticism was intended in my ques 
tion. The only thing I wanted to ascertain from you is whether or 
not you had knowledge that those were cases which you were stil] 
considering, and the grand jury went ahead and indicted in those 
cases; and then, immediately following the indictment, there were 
pleas of guilty. So a situation which evidently troubled the Penal 
Division a good deal did not seem to trouble the defendants at all. 
They immediately recognized their guilt when they were indicted. 

Mr. Scuwarrz. I understand it this way, Mr. Schachner: It ts 
my understanding that those cases which were still under considera 
tion went on down to St. Louts and were made available to the grand 
pury, and the) they returned indictments in those cases. It would be 
unfair, I believe. to draw a gener: a] conclusion res] ecting the whole 


operation without tracing a specific case through the proceedings. 

Mr. DeWinv. At that point, Mr. Schwartz, let me ask you this: 
It was my impression as to some of those cases that were brought to 
indictment by the grand jury in St. Louis that thev had been closed 
by the Bureau of Internal Revenue. Am I wrong? 

Mr. Scuwar' I recall one case had been « ‘lost “li for health reason 

Mr. DeWinp. Closed for health reasons, and not closed on a decision 
not to prosecute, considering simply the merits of the case apart from 
the health or voluntary disclosure ? 

Mr. Scuwarrz. That is the only one I recall at this time, Mr. 
DeWind. 

Mr. DeWtnp. The others were still under active consideration, 
either in the field offices or the Penal Division: is that right ? 

Mr. Scuwartz. And some were with the Department of Justice, and 
I believe, as I recall, one had just recently reached the United States 
attorney's office after having been referred. 

Mr. DeWinp. It is your information as to, I think, seven cases that 
were brought to indictment by the grand jury in St. Louis, that none 
of those seven cases which had not completed the regular routine 
handling through the Bureau and the Department of Justice, none 
of those cases had been closed out except one health case ? 
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Mr. Scuwartrz. | do not wish to be evasive, Mr. DeWind., but l 
couldn't give you a factual answer on that. I was not in the group 
that went to St. Louis to cooperate and get those files down there. 

I do recall when the matter came up, why, we dispatched several of 
our men with all of the files brought from Washington and Chicago, 
to make those files immediately available to the grand jury. 

Mr. DreWInp. Th S lbatter came up ill the clos sect session of the com 
mittee some time ago, and the Department of Justice was going to 
obtain information on those cases that had been brought to indictment 
by the grand jury in St. Louis. 

Might I ask at this time, Mr. Rothwacks, do you have a report or 
information on those cases 4 

Mr. Roruwacks. We will have a full report on them and submit 
them to you. 

Mr. DeWrnp. Can you discuss them this afternoon ¢ 

Mr. Roruwacks. Yes, I believe we can 

Mr. DeWinp. Perhaps we can let that go for now, Mr. Schwartz. 

Mr. Curris. Mr. Sehwartz, a while ago you made some reference 
to the feeling of the publie, the public interest in prosecution. Does 
that have any influence in the policy decisions of the Treasury De- 
partment ¢ 

Mr. Scuwarrz. I do not reeall making a stavement such as you refer 
to, Congressman. 

Mr. Curtis. I do not mean that vou did say that it had affected the 
decisions, but you made a reference to the public opinion or public 
feeling. 

I will put it this way: Suppose there is a case where the publie thinks 
the man is ouilty and the public are contending for prosecution, but 
your examination of the case fails to produce evidence of cuilt : is the 
decision of the Treasury Department affected by what the public may 
or may not think about it? 

Mr. Scrurnwartz. No, sir: I do not believe it is. 

Mr. Curtis. Take the reverse: Suppose vou have a case where your 
fin wlings of f: ict pee ate the man is guilty, the evidence can | ‘produ ed 
in court that will sustain that, but the public does not t hink any crime 
has been eaaadaeed or that the man is wrong: does that affect that 
decision ¢ 

Mr. Scuwarrz. No, sir 

Mr. Curtis. I recall you made some reference to the action of the 
public as to whether or not the prosecution would be brought. IT was 
wondering in what sense you referred to it. 

Mr. Scuwarrz. I do not reeall that statement, Mr. Congressman. 
We have had quite an interchange of phrasing and rephrasing of ques- 
tions between members of the committee and counsel, and with my 
replies interspersed, I do not recall making the st: itement at this 
time. 

Mr. Curtis. Now, do you have many cases where you have an abid- 
ing feeling of guilt of the man but no evidence to support it ¢ 

Mr. Scuwartz. If there is no evidence at all to support it, the case 
would not be referred to us. We do have the outlines of a case when 
it comes to us. Now, the evidence may merely be that the taxpayer 
filed a return on a certain date and that some informer has said that 
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he has understated his income in that return. Now, if the facts there 
could not be proved out to give us some evidence, that would be such 
a case. 

Mr. Curtis. I think that is all. 

Mr. DeWinp. Mr. Schwartz, I am sorry I was not here this morn- 
ing. Do TI understand that it is the present policy of the Department 
on fraud cases that, generally speaking, there shall not be many 
acquittals? In other words, the cases that are to be prosecuted are 
cases that are going to result in a very high percentage of convictions. 
Does that represent the general Department policy ! 

Mr. Scuwarrz. No, sir; I don’t think that would be a generally 
representative statement of the Department’s policy. Other than in 
racketeer cases, if the Bureau is convinced that the taxpayer is guilty, 
and that on the evidence there are grounds for the belief that convic 
tion is reasonably certain, and that the man ought to be prosecuted, 
the case will go forward. 

Mr. DeWinp. Let me put the question another way: Under the 
present views of the Department as you understand them, suppose the 
record of convictions should drop off partly, so there is, let us say, 
a 70-percent conviction record, or a substantially lower percentage 
of convictions, would that be an undesirable situation from the point 
of view of the Department policy ¢ 

Mr. Scuwarrz. It would depend toa large extent on what elements 
were responsible for those acquittals coming in. 

Mr. DeWinp. Possibly that more prima facie cases had been pre- 
sented to erand juries, and not cases Ww here expert law vers had decided 
that conviction was reasonably certain ¢ 

Mr. Scuwarrz. Of course, on the prima facie cases, as I said this 
morning. I believe that our chances of getting a conviction there are 
much better, because we have a criminal or gangster or racketeer 
before the jury, and that man is not going to muster the same sym 
pathies, probably, that the regular businessman is. 

Mr. DeWinp. Your testimony is that there is some appraisal of the 
chance of conviction. Is that based on the reputation of the people 
involved ¢? 

Mr. Scuwarrz. Yes; his defense testimony on his own behalf would 
not be entitled to as much credibility as would that of a man with a 
good reput ition. 

Mr. DeWinp. You see what I am trying to get at. There was some 
discussion as to whether it would be a good thing or bad thing to have 
more tax prosecutions and a less uniform record of conviction. 

Mr. Scuwarrz. I think it would be a good thing to have more tax 
prosecutions. 

Mr. DeWinv. Even though that might probably tend to somewhat 
reduce. at least. the record of successful convictions which has been 
almost complete ¢ 

Mr. Scuwarrz. That, and a lot would depend on how many prose- 
cution cases you are able to develop with the manpower you have. If 
you can broaden your base of investigation, why, you can develop 
more prosecutions and bring more prosecutions in more widely sep- 
arated towns, bring prosecutions all across the Nation on the basis of 
increased enforcement activities. 

Mr. DeWrnp. It is not your feeling that the very high record of 
convictions represents a deliberate policy decision that the record of 
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convictions should be ve ry high. but rather. a selection of the clearest 
cases in a process of selection which is limited by manpower require- 
ments ¢ 

Mr. Scuwarrz. Yes, sir. I believe it 1s a matter of selection. We do 
not shoot at any perce! tage figure to tr’) to maintain as to the per- 
centage of convictions over acquittals. l mean, the cases, as long as 
they come forward to us, if we get more of them we get more prose- 
cution cases, 

Mr. DeWinp. At the present time, the staff of the Bureau working 
on criminal fraud cases is heavily loaded, is that correct ¢ 

Mr. Scuwartz. Yes. sir. it is heavily loaded, both the racketeer fields 
and the nonracketeer fields. 

Mr. DeWinp. Do you have any figures on the percentage of cases 
which, over a period of time, have been dropped at the various levels, 
starting with the various units of investigation which recommend 
prosecution, and proceeding at the regional counsel level and Penal 
Division level in Washington. as to what percentage of the ecnses are 
dro yped ¢ 

Mr. Scuwarrz. Yes, sir. “That question came up this morning, Mr. 
DeW ind, and | agreed we would prepare statistics on the percentage 
of cases rejected at the Penal Division level and the percentage of 
cases ree ted by the De partment of Justice. 

Mr. Dy WIND. With respect to the percentage of cases dropped be 


tween the decision of the regional counsel to re ommend prosecutiol . 


and the deeision at the Penal Div ision level not to recomnie na prose 
cution, is that a large number of cases / 


Mr. Scuwarrz. You are comparing two percentage figures / 


Mr. DeWinp. What percentage of the cases that come in from the 


j recommend ition tor prosecution are abandot ed 


regional counsel wit 
by the Penal Division ? 

Mr. Scuwartz. A very small percentage. 

Mr. By WHINp. Are LO percent of the ceases dropped when they reach 
the Washington level / 

Mr. Scuwarrz. I do not have that figure, sir. A good many of those 
eases involved health and voluntary disctosure: and with thi se poli- 
cies gone, that percentage would change tomorrow if the cases were 
still coming in here, but they are not. 

Mr. DeWinp. Then it would be your view that the change in prac- 
tice under which cases will be referred to the Department of Justice 
directly from the office of the regional counsel would not sharply in 
crease the volume of cases sent forward for prosecution / , 

Mr. Scuwarrz. No, sir, it would not. unless the increased enforce- 
ment activities throw more cases in and the Congress sees fit to give 
us additional person. el in connection with the eambling and racket 
drive. Then that work will pick up and more cases will ge forward. 

Mr. DeWinpn. Other things remaining the same, the abandonment 
of the review at the Washington level is not going to substantially 
increase the flow of cases to the Departme nt of Justice / ; 

Mr. Scuwartz. No, sir. 

Mr. By Winp. Can you tell the committee what were the consider- 
ations which led to the decision to abandon Washingtor review by 
the Penal Division / 
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Mr. Scuwarrz. The primary consideration was to expedite the 
hecessary review to get these cases in the hands of the prosecuting 
authorities. 

Mr. DeWinp. Now, balanced against the desire for speed was the 
appraisal of the utility of the Washington review, and why was it 
resolved that the W ashington review process was not valu: ible e nough 
to outweigh the delays 

Mr. Scuwarrz. The Re review. as the offices of the Penal 
Division in the field became staffed and built up. became more or less 
a matter of form. The cases where conferences were not requested 
in Washington moved right on through the Bureau. However, if 
conferences were requested, there was considerable delay there to af- 
ford those additional conferences. 

Mr. DeW inv. Now, clearly the Penal Division in Washington did 
have a number of cases, year by year, in which it was decided that 
the hiel« | reconime nas ations were not proper, for one reason or anothe rT, 
and the case should be dropped. We do not know yet just what the 
volume of oe e cases was, but we will vet th: at inform: ation from you. 
Is it your feeling that the volume of those cases and the nature of 
the cases that were dropped in Washington were not of sufficient im- 
portance to justify the delay in all the cases necessary in that review ¢ 

Mr. Scuwarrz. Now, we have several factors involved there, one 
of which is the fact that the Penal Division was only decentralized 
in 1945. Some of those offices were relatively new, and as time went 
along they began to do better work and there were fewer rejections in 
Washington. Now, there were rejections here in Washington to as- 
sure uniform application of the health and voluntary disclosure pol- 
icles, With those two factors out of the picture, there would be less 
chance or less reason to apply the Washington review to returning 
the case. 

Mr. DeWinp. You think that with the elimination of those two 
policies, you will have a uniform application of prosecution policy 
by the field po without Washington review ? 

Mr. Scuwarrz. Yes, sir: we will still be in close touch with our 
offices in matters ye uniform ap plic ation of polic les and postrev iews of 
their actions, looking to correction of any individual offices having 
made a reference in violation of some policy. 

Mr. DeWrnp. Are you going to postreview field decisions? 

Mr. Scuwarrz. Yes. we will receive copies of the transmittals 
here in Washington. We know the case has gone, and we will have 
further opportunity of postreview in those cases where, for one reason 
or another, the Department of Justice wants another look at the case 
and sends it back. Those would come to us, and we will postreview 
from that respect. 

Mr. DeWtinp. Will that postreview process include reversal of field 
decisions ? 

Mr. Scuwarrz. No. 

Mr. DeWtnp. There will be no reversal of field decisions ? 

Mr. Scuwarrz. No. Once the case has been referred. it has been 
referred to the Department of Justice. 

Mr. DeWinp. The only reversal that might occur would be if the 
Departme { of Justice asked for further study of the ase ¢ 

Mr. Scuwarrz. Yes. The Department of Justice may ask for fur- 


her study of t le Case, and the Bureau's view. 
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Mr. DeWinp. Tell me, under this new procedure, Mr. Schwartz, 
suppose that an Intelligence Unit, a special agent-in-charge, and the 
regional counsel, are in disagreement in the case. That is, the special 
agent has recommended prosecution, and the regional counsel believes 
the recommendation should be turned down. How is that matter 
going to be resolved ¢ 

Mr. Scuwarrz. The special agent will report his protest of the deci- 
sion to the Chief of the Intelligence Unit in Washington. That officer 
will report the matter to the Chief Counsel’s oflice with his views. 
If he concurs in the special agent-in-charge’s view that the case should 
vo forward for prosecution, the files will be called in to Washington to 
the ( ‘hief ( ‘ounsel’s ollie e, We W il] then have conferences bet ween the 
representatives of the Chief Counsel and the representatives of the 
Intelligence Unit in an attempt to resolve the difference. 

Mr. DeWtunp. Then in cases where the regional counsel does not 
agree that the case will be prosecuted, there will be Washington re- 
view, and the difference will be that there will be no taxpayer confer- 
ence: 1s that correct / 

Mr. SCHWARTZ. Now, in the rey iew of the case here in Washington, 
where you have a conflict in the field, the officials here in Washington 
will want to have all of the evidence. I can conceive of some case 
where, on a dispute, you would want to get additional information, 
you might request additional information, and it might entail going 
back to the taxpayer for more detail. 

Mr. DeWinp. But the taxpayer would not have any routine right 
toa Washington conference as he does at present ¢ 

Mr. Scuwarrz. No: no Washington conference. 

Mr. DeWinp. Even when the case is brought in to resolve field 
disagreement / 

Mr. Scuwarrz. That is correct. 

Mr. DeWinp. The only opportunity for a conference will exist if 
the Department felt they wanted to question the taxpayer or his repre- 
sentatives further 

Mr. ScHWARTZz. There again, there will be no Washington confer- 
ences. If we get in that sort of situation, that conference will get 
back in the field. 

Mr. DeWinp. So the entire Washington conference procedure has 
been discontinued ¢ 

Mr. Scuwartrz. That is correct. 

Mr. DeWrnp. Mr. Chairman, I have no further question on this 
phase of it. I will go on to the health policy consideration, unless 
there are further questions. 

Chairman Kine. Proceed. 

Mr. DeWinp. Mr. Schwartz, could you state for the subcommittee 
just what the health policy of the Bureau of Internal Revenue was 
that has now been abandoned ¢ 

Mr. Scuwarrz. The former policy was that the Bureau would not 
recommend criminal prosecution where, in the opinion of Govern- 
ment doctors, standing trial would endanger the taxpayer's life or 
sanity. 

Mr. DeWinp. Where it endangered his life or sanity ¢ 

Mr. Scuwartz. Yes. You might have a case under the policy where 
the Government psychiatrists found the man on the verge of insanity, 
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and said any trial would possibly precipitate that and make him lose 
his mind. 

Mr. DeWinp. How long has the consideration of bringing on in 
sanity been a part of that policy ¢ 

Mr. Scuwarrz. I do not know when the first case came up which 
involved insanity. I came up to Washington in 1949, and after I 
arrived here there were several cases, to my know ledge, which in- 
volved the question of taxpayers’ mental ‘condition as distinguished 
from his phy sical condition. 

Mr. Dy Winp. That has been a matter of health policy for some 
years, at least ? 

Mr. Scuwarrz. Yes. 

Mr. DeWinv. What were the reasons for adoption of the admin- 
istrative health policy in the Bureau of Internal Revenue / 

Mr. Scuwarrz. I cannot answer that question, because I was not 
in the Treasury Department when the policy Was adopted. When I 
arrived it was there, and we administered it. 

Mr. DeWinp. You do not know the history of that policy ? 

Mr. Scuwarrz. Only through the individual cases which I have 
been able to run down, trying to find out how decisions were reached 
In past cases. 

We will make an effort to find out, if we can, the earliest case where 
the policy . as announced, was followed. 

Mr. DeWinp. I was interested in knowing the actual experience 
where a person’s death was brought about by the ordeal of trial. or 
whose sanity was affected, which led to the adoption of the policy ; 
whether if WAS actual experience in a number of cases which raised 
the question, or whether there was some other consideration. 

Mr. Scuwarrz. I cannot furnish that at this time. 

Mr. DeWrnp. It would certainly be interesting to know whether 
there had been actual cases of persons tly ing during trial. 

Mr. Scuwarrz. We will make the best research we can to get the 
information. 

However, to get the actual answer you want will require going back 
to every closed case since the year Il, as far as the Revenue Bureau 
is concerned, We may not be able to find the earliest case, but we 
will find them as early as we can. 

Mr. DeWtnp. I do not suppose that will be necessary. There must 
be some memorandum of record in the Department as to the consider- 
ation which led to the adoption of that policy. 

Now, I would suppose, just speculating, that the policy might have 
been brought about by one or two or both of two factors: (1) That 
there had been actual experience of defendants dying in the course of 
trial or becoming’ insane: or (2) there were cases where development 
of cases for prosecution had proved useless and a waste of time because 
of the death in the meantime of the defendant. or his inability to stand 
trial from a physical standpoint when trial was reached. 

Now, assuming that there was some history of experience which led 
to the adoption of the policy, what were the factors which led to the 
abandonment of the policy ¢ What were the difficulties in operation ? 

Mr. Scuwarrz. The principal difficulties we had in administering 
the policy, as it was before the ( ‘ommissioner announced its abandon 
ment, lay in the borderline cases, those cases in which the report of the 
Government doctor showed a serious condition, that is an aggravated 
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heart condition with a pas history of one or more heart attacks would 
get the doctor down to the conclusion that the taxpayer could stand 
trial provided there was no undue strain, or if the trial were not pro- 
longed, or if the United States attorney were cognizant of the effects 
of cerebral] hemo. l hages, Tl hose were some of the ( xamples I recall, 
It left the administrative officials in a position of laymen attempting 
to outguess the doctor as to what would happen. 

Mr. DeWinp. You mean it was broad, general experience that the 
doctors were unwilling to commit themselves, much in the same way 


that lawyers are / 

Mr. Scuuwarrz. Yes; the doctors were carrying water on both shoul- 
ders, too. 

Mr. DeWrnp. That was the principal factor, then, that you could 
not get unqualified medical opinions on a large percentage of the 
health-policy cases ‘ 

Mr. Scurwarrz. Yes.sir. There were a great number of them where 
the doctors had conflicts of opinion between their deseription of the 
man’s physical condition and what they thought he could stand in the 


/ 


way of stress and strain of trial. 

Mr. DeWrnpb. And then the administrative discretion involved 
trving to decide the case based on this qualified medical opinion was 
considered too great to justify it? 

Mr. Scuwarrz. I believe that was taken into consideration. Of 
course, the primary consideration, as I understand it from the Com- 
missioner’s testimony here and his announcement, was that, regard- 
less of the medical condition of the taxpayer, it was not a proper 
function for the Bureau of Internal Revenue to exercise. 

Mr. DeWinp. I would certainly agree that there seemed to be a very 
large measure of disagreement and confusion concerning the applica- 
tion of the health poli Vy to some of the cases we discussed here in our 
hearing: for example, the Aaron-Freidus case. We ot conflicting 
statements of that oy V, both at the Bureau level and at the Depart- 
ment of Justice level, as upp lied to that case, 

Then primarily, the re ‘ision to abandon the policy was based upon 
the administrative difficulties of deciding those cases, hse h turned out 
to be more numerous than could be controlled ¢ 

Mr. Scuwarrz. 1 would say that was one of the difficulties in the 
application of the policy. The Commissioner’s decision, as an- 
nounced, was based on his conclusion that the Bureau of Internal Reve- 
nue was not the proper agency to take matters such as health under 
consideration. 

Mr. DeWinpv. As I understand it, in at least the past year or two, 
the health policy was administered, fies the medical point of view, 
solely by Government physicians; is that right’ The private physi- 
cian was excluded from giving an opinion that would be relied upon 
in applying the health policy ¢ 

Mr. Scuwarrz. That is correct. Il saw most of the health matters 
that came through the Bure aul. and our application of the policy was 
solely on that Government doctor's report. 

Mr. DeWrnp. As far as the Bureau of Internal Revenue is con- 
cerned, it would pay attention only to the recommendation of Public 
Health doctors ¢ 

Mr. Scuwartz. Yes, sir. 
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Mr. DeWtnp. In the application of that policy, was it discovered 
that the possibility of biased medical opinion or influenced medical 
opinion was any substantial factor’ Were there any cases of appar- 
ent influence upon the Public Health doctor? 

Mr. Scuwarrz. I do not recall of any case by name. I do recall 
that during the St. Louis grand-jury proceedings to which you re 
ferred, there was one instance discovered in which the taxpayer had 
paid the cost of his examination by a consultant with the Public Health 
Service. That was a case in which the grand jury subsequently in 
dik ted. It went to cdlisposition by fine. 

Mr. DeWixp. Then the administration of the policy situation was 
that the Bureau of Internal Revenue was obliged to rely upon the 
medical opimions of persons not under its administrative control ¢ 

Mr. Scuwarrz. That is correct, sir. 

Mr. DeWtinp. Was that a factor in the decision to abandon the 
policy ¢ 

Mr. ScHWARTZ. No. We regard them as Government doctors in the 
same sense that we are Government employees. We assumed they were 
working for the United States. 

Mr. DeWinp. You had found at least one instance . 

Mr. Scuwarrz. I have heard of one instance. 

Mr. DeWinp. Where the relationship of the Public Health physi- 
clan was a questionable one ¢ 

Mr. Scuwarrz. It was a questionable one with the grand jury. As 
I say, I believe they subsequently indicted in that case, and it went 
to disposition by fine. 

Mr. DeWinp. Could you give the subcommittee, for the record—not 
to give it here on the public record but on a closed basis—the name of 
that case that you refer to / 

Mr. Scuwarrz. Yes, sir; I will be glad to furnish you that. 

Mr. DeWrnp. Was that the only case, to your knowledge, that you 
are familiar with, where there was any allegation or charge of biased 
medical opinion ¢ 

Mr. Scuwarrz. That is the only one that I recall. 

Mr. DeWtnp. Would it be your view, Mr. Schwartz, that decision 
as to whether or not a person can stand trial should be left to the courts 
or should it be handled administratively ¢ 

Mr. Scuwarrz. Sir; I believe it is a matter that should be left to 
the courts. 

Mr. DeWrnp. It is my belief at the present time that the Depart- 
ment of Justice still has an administrative health policy, even though 
the Bureau of Internal Revenue has abandoned it. Is that your infor 
mation / 

Mr. Scuwarrz. I do not have the exact information on that. 

Mr. DeWrnp. You have not been informed that the Department of 
Justice has abandoned its administrative health policy ¢ 

Mr. Scuwartrz. No, sir; I have not. 

Mr. DeWrnpv. What problem, if any, does that create? If the 
Bureau of Internal Revenue is preparing a case for prosecution and 
forwarding it without regard to the health situation, are there any 
problems created if the Department of Justice has a contrary policy 
and does take health into account? Is it a wasteful practice, in the 
first place ¢ 
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Mr. Scuwarrz. No, sir: I do not believe it is a wasteful practice, 
because, as the Commissioner suid. our Tunction now Is to gather the 
facts in these cases and pul them in the hands of the prosecuting au 
thoritie ° The upp! cation of their policy would be a matter for the 
representatives of the Department of Justice to explain to you, and 
I would hesitate, in advance, to make a surmise as to what they were 
going to do with those particular cases, 

Mr. DeWinp. But the cases that will be referred to Department of 


Justice will be referred with recommendation for prosecution ¢ 


Mr. Scuwarrz. That is correct. sir. However. as to the facts bear 
ing upon the health, if the taxpaver says he has a bad heart condition 
and the agent puts that down in his report. That is what the taxpayer 


said and that fact will go along as any other fact. 
Mr. DeWinp. If that fact is known at the outset of the investiga- 
tioh, then the expense and time involved in the investigation and 


developing the criminal case, as opposed to the civil case, hi 


is gone to 
waste, since it can be known In advance that the case cannot be prose 
cuted, 

Mr. Scuwartrz. No, sir: we still have to develop all of those facts 
and get that evidence, in order to sustain the civil-fraud penalties, 

Mr. DeWinp. Now, is that really correct, that the development of 
the case from the civil-fraud point of view involves the same type 
of preparation that the criminal case does ¢ 

Mr. SCHWARTZ. It has been our experience In the past when we 
close a criminal case that those people charged with the responsibility 
of trial of the case in the Tax Court request all of the evidence, and 
we forward the exhibits and the special agent’s report to them for 
their use. 

Mr. DeWinp. It is my impression if you start out at the special- 
agent level, if the special agent is called in by the revenue agent to 
make a joint investigation, and if thereafter, while the investigation 
is still proceeding, the decision is made that the case will not be 
criminally prosecuted, then the special agent withdraws from the 
case and the civil aspects of the case, including civil fraud, are left to 
investigation by the revenue agent. Is my impression wrong? 

Mr. Scuwartrz. You are correct on that. 

Mr. DeWinp. That is correct ? 

Mr. Scuwarrz. Yes. 

Mr. DeWinv. Then this policy would mean that special agents 
would be tied up in criminal investigations in cases that are never 
going to go to criminal prosecution because of the Department of 
Justice health policy. 

Mr. Scuwartrz. Without knowing what their current policy is—— 

Mr. DeWinp. There certainly is no change in their policy. 

Mr. Scuwarrz. They might well be tied up in some additional in- 
vestigations which a revenue agent would otherwise finish up, if he 
took the case for civil purposes. 

Mr. DeWinp. Is it not true, too, that in the criminal investigative 
phase of the Cises, the work will be concentrated on different issues 
than are involved in the civil investigation, including civil fraud 
penalties, so that the two processes are relative and there would be a 
factor of inefficiency in continuing criminal investigation in cases 
which in noevent would be prosecuted because of health ? 
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Mr. Scuwarrz. Certainly in the criminal case, you have a more 

searching, critical investigation, and consuming more man-hours, than 
you would have in a strictly civil case. Whether or not that case goes 
to prosecution would, of course, have some bearing on whether or not 
there were some man-hours lost. 
When vou get into litigation in the Tax Court, depending upon the 
defense that is pou why, then you would probably find out whether 
that additional critical investigation was productive and useful to the 
Grovernment. 

Mr. DeWInp. In general, l judge that your conclusion is that 
operation of the administrative health policy has proved too difficult 
to be justified ? 

Mr. Scuwarrz. Yes, sir. I have been attempting to outguess Gov 
ernment doctors for 3 years how, and I believe l was the happiest mah 
in the Bureau when this policy was abandoned. 

Mr. DeWinv. Can you give the subcommittee any information on 
this point: Has the old health policy of the Bureau, and apparently 
the cont iInuing health policy of the De ‘partment of Justice, created dif- 
ferences of treatment as between Ik ede ral tax crimes ana other e rimes ? 

Mr. Scuwarrz. It is my understanding, in connection with other 
crimes, the matter of health is a matter for the court to consider. Cer- 
tainly any policy in the Bureau which keeps that case away from the 
court creates a difference between the crime of a tax evasion and the 
crime of mayhem, murder, or what have you. 

Mr. DeWinp. When there has been an indictment for a Federal 
crime and a case comes before a Federal judge, what policy is applied 
at that point in regard to the health of the defendant?’ Is it anything 
like the administrative health policy, or is it an entirely different kind 
of policy ¢ 

Mr. Scuwarrz. You mean before the court ? 

Mr. DeWrnp. Yes. 

Mr. Scuwartrz. I do not know just how each individual court han- 
dles that. Mr. DeWind. I do know of cases where courts have 
appointed physicians to ascertain the state of the defendant’s health 
and report hack to the court. 

Mr. DeWixp. Do you happen to know whether generally the in- 
quiry is the same, namely, as to whether the trial of the defendant 
would endanger his hfe? 

Mr. Scuwarrz. No, sir: I do not know the details of that procedure. 

Mr. Lynen. Mr. DeWind, might I interject one point, please / 

Mr. DeWrnp. Certainly. 

Mr. Lyncu. It occurred to me in connection with your earlier ques- 
tions as to possible delay or waste of time in processing cases where 
the health factor might be substantial enough to result in no prosecu- 
tion, speaking from the standpoint of the Bureau of Internal Revenue, 
it seems as though in any event, however you handle your health pol- 
icy, the question would be: What would be the proper area or tribunal 
for final determination? In any event, we would go ahead and develop 
those cases. 

One point that seems to us to be significant is that the Bureau of 
Internal Revenue, as an administrative agency alone, is without access 
to the courts. Even though it is contemplated that the prosecutive 
agency would decide that a case should not be pressed further on 
‘count of health. the prose utive agency might think that the best 
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thing to do is to use the judicial processes for determination of that 
factor. 

In the Bureau of Internal Revenue we do not have access to the 
courts that way. What I am suggesting is that the problem is more 
properly with the prosecutive agency that has the access to the courts 
and can determine whether they will contin e to follow that policy 
themselves or whether they will present the case to the court. 

In any evel t. we hay to prepare the case for recomm ndation and 
yroseculion., 

Mr. DeWinp. The point I was moving toward was this: Suppose 
that the test applied by the courts of whether or not the defendant 
could stand trial is substantially the same test as involved in the health 
policy. Assuming the test would be generally the same, would there 
still be factors that woukl make that desirable to leave that for the 
courts rather than leave it at the administrative level / 

Mr. Scuwarrz. Yes. 

Mr. DeWrnp. What factors would those be / 

Mr. Scuwarrz. We would be assuming the prerogative of the court 
if we would merely adopt their policy and take it back and begin exe1 
cising it ourselves. 

Mr. DeWrnp. Would it be another factor that if a court handled 
the matter after indictment, it Is a matter of public record, it 1s open 
to public scrutiny in a way that the administrative health policy is not, 
and it might be a healthier situation ¢ 

Mr. Scuwarrtrz. I agree, sir. 

Mr. DeW1npb. That consideration would militate against both the 
Bureau health policy ind the Department of Justice health policy 
In some equal applic ation at both administrative levels / 

Mr. Scuwarrz. It certainly applies in the abandonment of the 
Bureau health policy. 

Mr. Di WIND. li would seem that yout viewpoint, it least, would 
be equally applhieal le to their policy. 

Mr. Sciuwartrz. I will leave that to the representatives of the De 
partment of Justice, if you will, sir. 

Mr. DeWinp. I am not trying to embarrass you in any way, but so 
far is vo rea see, the cor siderations are ot nerally tha sume ¢ 

Mr. Scuwarrz. | still prefer to leave it to them. if you don’t mina, 
Mr. DeWind. 

Mr. DeWinp. Let me ask just one more question. To what extent 
has the health policy been based upon consideration as to the effect 
of the health of the defendant upon the ability of the Government to 
obtain conviction / Has that been part of the picture at all / 

Mr. Scuwarrz. Necessarily it would be part of the picture where a 
Government doctor, as in the ease I cited earlier, found the trial would 
endanger a man’s life; his condition was such that a jury would not 
convict him. cancer or some other dishiguring ailment. 

Mr. DeWrnp. Is the condition of health of the defendant a matter 
that can properly be called to the attention of the jury in a criminal 
trial? 

Mr. Scuwarrz. Certainly it is brought to the attention of the jury 
the minute the man walks into the room. 

Mr. DeWrnp. If it is apparent; yes. 

Mr. Scuwarrz. If it is apparent, or he suffers a heart attack and 
is carried out. 
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Mr. DeWrnp. I would agree that an apparent physical calamity 
would have its effect. 

Well, we have had reference here to one case arising in Maine in 
which a criminal tax prosecution was dropped, only to be followed 
by a prosecution under the Potato Control Act, I believe, but it was 
a Federal prosecution, that resulted in the conviction and sentencing 
of the defendant, without effect upon his life. 

Mr. Lynen. Mr. DeWind, might I say something for the record on 
that, and IT am sure there is not any question about this, but 1 would 
like to have it here in the record. 

Of course, the abandonment of the health policy did not at all repre- 
sent a point of view on the part of the Bureau of Internal Revenue that 
these humanitarian considerations in such extreme circumstances 
should not be given consideration. I hope nobody will interpret it 
that way. It just means we did not think we were the agency to make 
that determination. 

Mr. DeWtnp. It is inappropriate for the Bureau, at least for an ad- 
ministrative agency, to carry out that function ? 

Mr. Lyncu. We felt definitely so. 

Mr. DeWrnp. Mr. Chairman, I will move on to the question of 
voluntary disclosure, unless there are questions on the health policy. 

Chairman Kine. Proceed. 

Mr. Curtis. As I understand, your new policy is that you are not 
going to do anything about that; you will let the matter ride until 
it reaches the Justice Department ¢ 

Mr. Scrrwartz. Yes, sir. 

Mr. Kean. I congratulate you on that. 

Mr. Curris. Do you make any findings of fact ? 

Mr. Scuwarrz. No: we do not. 

Mr. Curtis. But you do report any facts that you acquire incident 
to the investigation ? 

Mr. Scuwarrz. Yes; any facts incident to the investigation are 
made part of the record and go along with the case to the Depart 
ment of Justice. 

Mr. DeWrnp. Mr. Schwartz, perhaps the easiest way to get into 
this voluntary-disclosure matter would be if you could outline to the 
subcommittee the background of the history of development of that 
policy so that we may have before us as precise a statement as possible 
of the policy that was abandoned. 

Mr. Scrrwarrz. The first Bureau instructions respecting voluntary 
disclosure were issued in 1919. Prior to that date, the Bureau always 
had before it the question of whether or not the matter of criminal 
liability would be compromised in any case. I have traced back to 
Treasury Decision 1795, of September 10, 1912, and I might give you 
this for background. 

That mimeograph, or Treasury decision, states that a policy had 
been followed by the Commissioner’s office for the last few years with 
yratifying results, and that is the policy of not accepting any money 
penalty in payment of criminal liability; and at that time, in 1912, it 
was believed that 
When it becomes generally known among lawbreakers that when caught they 
must answer for their offense in the courts and cannot escape by mere money 
payment to compromise, the result will be far more beneficial to the interest of 
the Government in the long run than the acceptance of compromise offers. 











PROPOSALS FOR STRENGTHENING TAX ADMINISTRATION 139 


Now, the first mimeograph to which I referred, issued initially 
within the Bureau on August 22, 1919, provided—and before I give 
you that provision of the mimeograph respecting voluntary disclo- 
sures, it might be helpful to give you the background of the thinking 
of these men at that time. 

Che mimeograph states : 

Recent successful prosecution of criminal cases arising out of the fraudulent 
income- and profit-tax returns, and the publicity attending indictments in other 
cases, has induced the voluntary disclosure of evasion of tax liability and other 
deficiencies of returns filed in the past years. The persons affected by these 
eases have felt that the platis of the Bureau for vigorous pre secution or for 
verifying income- and profits-tax returns on file would eventually disclose these 
deficiencies and cause indictments to be secured and criminal prosecution to be 
instituted. They have therefore preferred to make voluntary disclosure at this 
time in the hope that by following this course and throwing themselves on the 
leniency of the Bureau they would be able to escape criminal prosecution. The 
increasing activities of the internal revenue officers will inevitably add to the 
number of criminal cases now on hand, and this, in turn, will induce a more 
general desire to disclose voluntarily the evasions and deficiencies of returns filed 
in past years. Consequently, it is deemed appropriate to announce the general 
policy which the Bureau will follow with respect to these cases. 

Now, as initially announced on August 22 of that year, 1919, the 

statement on voluntary disclosures was that— 
In cases where voluntary disclosure is made of deficiencies through intentional 
evasions which, if discovered by internal revenue officers, would be made the basis 
of criminal prosecution, it will be the policy of the Bureau to impose maximum 
civil penalties and accept offers in compromise of criminal liability, instead of 
instituting prosecution and insisting on jail sentence 

About 3 weeks later, September 8, 1919, that was changed to remove 
the words, “accept offers in compromise,” and substitute “consider 
offers in compromise.” 

Now, at that time we had a relatively small number of taxpayers, 
and not a very broad base. Our operations were extremely limited, 
when we consider what they are today. 

The policy as announced in this 1919 mimeograph continued In 
operation until 1934, when it was again decided that the Bureau would 
abandon the policy of compromising criminal liability. The policy 
was then restated, on July 2, 1934, as follows: 

Where a violation of the internal revenue laws is deliberate and with intent 
to defraud, and is discovered through internal revenue officers or is disclosed 
by a taxpayer after the Bureau has initiated an investigation, the criminal 
liability will in no case be compromised by the Treasury Department. Prosecu- 
tion will be recommended solely on the basis of whether the evidence is sufficient 
to afford reasonable grounds for the belief that a conviction can be secured. In 
cases in which taxpayers make voluntary disclosures of intentional evasions 
before investigation by the Bureau has been initiated, the Bureau will not recom- 
mend criminal prosecution, but will impose the maximum civil penalties unless 
there is substantial doubt as to collectibility. 

The policy as announced, again within the Bureau, in 1934 by this 
confidential mimeograph which I have just quoted from, was not made 
public until 1945. At that time we instituted the drive on black mar- 
keteers, and in connection with that drive there were various public 
statements made by Bureau and Treasury Department officials which 
in effect held out to the public this policy which had previously been 
announced in confidential mimeographs, and those announcements in- 
vited the public to come in and make disclosures; and if they did so 
before the initiation of investigation, that prosecution would not be 
recommended. 
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That is the general background. 

Mr. DeWrnp. Are the announcements vou refer to, announcements 
by then Secretary of the Treasury Vinson in a speech that the Chief 
Counsel Wenchel made ? 

Mr. Scuwarrz. That is correct, and there were other releases by the 
Commissioner of Internal Revenue, Mr. Nunan: and at or about the 
time of the Lustig case there were press conferences in which state 
ments were made. 

Mr. Dr WIND. Do vou have a collection or file of those statements 
and press releases, and so forth ¢ 

Mr. Scuwarrz. Yes: I do. 

Mr. DeWrnv. Could you make that available to be made a part of 
the record of the subcommittee / 

Mr. Scuwarrz. We can furnish this to you later, Mr. DeWind. 

Mr. DeWinp. Mr. Chairman, would there be any objection at this 
point to insert in the record copies of the public statements, pronounce- 
ments, and press releases of the Treasury relating to the voluntary dis 


closure policy ¢ 

Chairman Kine. Without objection, it is so ordered. 

Mr. Scuwarrz. In addition to the public statements to which you re- 
fer, L can furnish you the provisions of the two mimeographs which I 
quoted, together with Treasury Decision 1795 of 1912 which I referred 


to. 
(The documents referred to are as follows :) 


(T. D. 1795) 
COMPROMISI 


Favorable consideration will not be given 1 Te hn compromise where the 
violation of law is deliberate and with int 0 fraud and the evidence is 


suhicient to convict 


TREASURY DePARTMENT, 
OFFICE OF MMI IONER OF INTERNAL REVENUR., 
on, D. C., September 10, 1912 


Mr 
United States Attorney 


Sir: This office has under consideration the proposal of 
to pay & in addition to the § previously deposited, making 
a total of § , together with the cost of guarding the distillery, in 
compromise of the civil and criminal liabilities charged against him 

In this connection, I desire to state that it is the belief of this office that 
section 3229, Revised Statutes, was enacted by Congress for the purpose of 
affording relief to persons who have unintentionally and without any fraudulent 
design violated some of the provisions of the internal revenue laws, many of 
of which are exceedingly drastic and for obvious reasons do not make intent 
a factor in the offense. It is equally of the opinion, however, that, where the 
violation is deliberate and with intent to defraud, no money penalty, however 
large, should be accepted by way of compromise in lieu of prosecution, provided 
only that the evidence is of such character as to afford reasonable grounds for 
the belief that a conviction can be secured 

This policy has been followed by this office for the last few years with grati 
fying results, and it is believed that, when it becomes generally known among 
lawbreakers that when caught they must answer for their offenses in the 
courts and cannot escape by a mere money payment through compromise, the 
result will be far more beneficial to the interests of the Government in the long 
run than the acceptance of compromise offers 
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Having the foregoing statement of policy 
this office as to your view I the evidence 
with your recommendation as t he prop 

Please state court costs incurred 

Respectfully, 


TREASURY 
OF COMMISSIONER OF INTE! 
Washington, D. ¢ 


CONFIDENTIAI 


Com. Mim. 2230 \inended 


lo Collectors of Internal Revenue, and Internal Revenue jgents in C7 } 
Recent successful prosecution of criminal cases arising out of fraudulet 
income and profits tax returns and the publicity attending indictments in othe 
cases has induced the voluntary disclosure of evasions of f liability and othe 
have felt that the plans of the Bureau for the vigorous prosecution of the work 
of verifying income and protits tax returns on file would eventually disclos« 


deficiencies in returns filed fo pust years Phe persons all ed by these cases 
! 


these deficiencies and cause indictments to be secured and criminal prosecution 
instituted They have therefore preferred to make voluntary disclosure at 
this time in the hope that by following this course and throwing themselves on 
the leniency of the Bureau they would be able to escape criminal prosecution 
rhe increasing activities of internal revenue officers will inevitably add to 
the number of criminal cases now in hand and this in turn will induce a mor 
general desire to disclose voluntarily the evasions and deficiencies in returns 
filed in past years Consequently it is deemed appropriate to announce the 
general policy which the Bureau will follow with respect to these cases 

In cases in which fraud or intentional evasion is discovered through interna 
revenue oflicers, or is dis sed after the Bureau has initiated an investigation 
of the tax liability, it will be the policy of the Bureau to impose the maximum 
civil penalties and institute criminal prosecution, 

In cases in which deticien not involving fraud or intentional evasion are 
discovered by internal re l fheers ne penaltic \ rdinarily isserted 
upon returns for 1917 and | urs and upon rett 
ordinarily be asserted are tf percent pena 
1 per centum per 
20 of the Revenue 

In cases in whi ‘ ! nm returns for past 


closed by the tax ran hich the taxpayer is « 


or intentional eva ’ ‘ es will ordinarily be 


‘ 


In cases in which \ intary disclosure is made of deficiens 
tional evasions which if discovered by internal revenue officers 
the basis of criminal prosecution, it will be the policy of the Bureay 
the maximum civil penalties and to consider offers in compromise of 
liability, instead of instituting prosecution and insisting on 

In all cases of the kind met! med above, full statements 


secured and verified, if possible, by officers making invest 


disclosures are made, and thes« uieients, accompanied 
should be forwarded to the Bureau for consideration 
DANIEL C. Roper, Commissioner 


*NOTE The only change herein made in the original draft of mimeograph issued August 
1919, is the substitution of the word “consider” for the word iccept” in the fifth line 
of the second page This copy should be substituted in your file for the original draft 


94411- 
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Com Mimeograph 
Coll. No. 4201 

R. A. No. T2322 
TREASURY DEPARTMENT, 

OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 


Washington, D.C., July 2, 1934 
CONFIDENTIAI 


or Poticy with RESPECT TO THE COMPROMISE OF TAXES, INTEREST, 
AND PENALTIES 


OFFICIALS OF THE BUREAU OF INTERNAL REVENUE, COLLECTORS OF INTERNAI 
REVENUE, INTERNAL REVENUE AGENTS IN CHARGE, AND OTHER EMPLOYEES 
CONCERNED 


[Part Il, relating to Compromise and voluntary disclosure in fraud and 
criminal cases |] 


PART Il FRAUD AND CRIMINAL CASES 


17. Where a violation of the internal revenue laws is deliberate and with 
intent to defraud, and is discovered through internal revenue officers, or is 
disclosed by the taxpayer after the Bureau has initiated an investigation, the 
criminal liability will in no case be compromised by the Treasury Department 
Prosecution will be recommended or not, solely on the basis of whether the 
evidence is sufficient to afford reasonable grounds for the belief that a conviction 
can be secured 

18. In cases in which taxpayers make voluntary disclosures of intentional 
evasions before investigation by the Bureau has been initiated, the Bureau will 
not recommend criminal prosecution, but will impose the maximum civil penal 
ties unless there is substantial doubt as to collectibility 

1%. In all cases not covered by Paragraphs 17 and 18 in which there is evidence 
of intentional evasion, the Bureau will impose the maximum civil penalties 
unless there is substantial doubt as to liability or collectibility 


HELVERING, Commissioner 
Approved June 27, 19384. 
H. MorGeENTHAU, Jr., 
Necretaryu of the Treasury 


TREASURY DEPARTMENT 
BUREAU OF INTERNAL REVENUI 
Washington 
[For release, morning newspapers, Friday, October 5, 1945] 


ress Service No. V-S7 
Three officials of the Bureau of Internal Revenue left today for the Pacific 
coast for a series of conferences with district enforcement and administrative 
heads designed to step up the Treasury’s drive against tax evaders and to set 
up machinery for expediting settlement of tax liabilities for the war years 
generally 
Joseph ID. Nunan, Jr., Commissioner, Norman D. Cann, Deputy Commissioner 
in charge of the Income Tax Unit, and J. P. Wenchel, Chief Counsel, are making 
the inspection trip. They will arrive in Los Angeles Friday noon, for conferences 
with Bureau personnel lasting through October 9. They will be in San Francisco 
October 10, 11, and 12 for meetings with revenue and special agent and collector's 
staffs 
Mr. Nunan said similar conferences in other sections of the country are con- 
templated 
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Mr. Nunan said one major subject of the conterences will be means of insuring 
prompt settlement of refunds that will be due many businesses under the so-called 
relief provisions of wartime tax laws, and thus help industry in the shift to 
peacetime production 

Another purpose of the meetings is to insure unity of action on the part of all 
branches of the revenue service in the drive against tax cheats, to plan for effec 
tive use of new personnel now being rapidly recruited, and to give personal atten- 
tion to problems arising from specific investigations now under way 

The Commissioner pointed out that California is the setting for the most far 
reaching tax investigation now being conducted by the Bureau, that into the 
raisin-grape industry. Tax liabilities of scores of operators in this field are 
being examined, with prospects of collection of many millions of dollars in addi 
tional taxes, he said. Suspected black-market operations in meat and poultry 
and other lines also are under scrutiny 

Mr. Nunan expressed gratification at the progress being made throughout the 
country in organizing and pushing the campaign against evaders He said a 
substantial flow of completed investigations into the courts is under way, with 
13 major indictments returned by Federal grand juries during September. New 
revenue and special agents are being assigned daily as recruiting proceeds, and 
the efforts of the expanding force of investigators will be apparent from now on, 
he feels Some 2.500 Bureau employees now are engaged in tax-fraud case 
work 

The Commissioner said that since June 1, some 30,000 delinquent or amended 
returns had been filed voluntarily, accounting for additional taxes of more than 
S50,.000 000 

Mr. Nunan again stressed the Bureau policy of refraining from instituting 
criminal proceedings against taxpayers who come forward voluntarily and pay 
up delinquencies plus interest and civil penalties before the Bureau has begun 
investigating their cases 

In addition to the drive against evaders, the Bureau executives will give 
particular attention to organizing in the field the tremendous tusk of prompt 
settlement of tax liabilities arising from the war, including such problems as 
the determination and allowance of refunds and credits where due 

The Commissioner pointed out that many wartime tax laws contained provi 
sions under which thousands of business tax returns must be reopened for 
adjustments arising from such factors as the carry-back of losses and the un- 
used excess profits credits, postwar credits of excess profits tax and other relief 
provisions, and the respread of special amortization allowances on war plants 
and other emergency facilities 

“The disposition of the pending war-year cases will enable business to know 
precisely where it stands in the matter of tax liabilities, and thus eliminate 
a possible source of concern which might otherwise interfere with reconversion 
and employment,” Mr. Nunan said 

“This work will be expedited in every possible manner. We promise to exer- 
cise every resource so that the taxpayer entitled to refunds may receive his 
money promptly 

Mr. Nunan also will give attention to the machanism for making refunds of 
taxes overpaid by individuals. He pointed out that the Bureau recently com- 
pleted the mailing, ahead of schedule, to some 20,000,000 taxpayers refunds 
totaling a billion dollars. 


{From the Washington Post, August 21, 1945] 


SxcERPT FroM A STATEMENT BY SECRETARY OF THE TREASURY, Frep M. VINSON, 
REGARDING THE Tax Drtvi 


* 


HONEST TAX MISTAKES 


No honest American need fear this drive against tax evaders. No one is 
going to jail for an honest mistake in filling out his tax return. Treasury policy 
even permits the willful evader to escape prosecution if he repents in time. The 
Commissioner of Internal Revenue does not recommend criminal prosecution in 
the case of any taxpayer who makes a voluntary disclosure of omission or other 
misstatement in his tax return or of failure to make a tax return. Monetary 
penalties may be imposed for delinquency, for negligence and for fraud, but 
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a disclosure before an investigation is under way prote« 

ly from the stigui: Pa felony conviction. And there 
ed about going to a collector or other revenue cflicer and si! 
something wrong with my return and I want to straight: 


‘taking advantage of this opportunity to get richt 
if the past 2 months an average of 1,000 persons i 
ites have oluntarily filed amended returns I do not intimat 
these persons have been willful tax exaders In the normal course 
any Americans file such delinquent and amended returns as they di 
their own “upses but I venture to to edict that the 


6 million della 
added revenue hat the Treasury now receives each week as a result of thes: 
delinquent and amended returns, will crow as our tax-evasion : ts vet thei 


campaign il full swing. Certainly any tax evader who has een | 


light wou I ell advised to take corrective action while the 


square im f with his conscience and his Government w 
further indignity of public indictment, tria 


th 
and punishment 


rY Depar 
INTERNAI 


Washington 25, 


Che following address by J. P. Wenchel, Chief Counsel of the Bureau of I) 
ternal Revenue, was prepared for delivery before the annual dinner of the Ta 
hxec es Institute at the Waldorf-Astoria hotel in New York City at 10 p. m 


eustt daylight ' 4 May 14, 1947, and is for release at that time.) 
DS AND VOLUNTARY DISCLOSURES 
words tonight about tax frauds and voluntary dis 


subject is particularly important to this audience whose declara 
ples are: “The Tax Executive Institute stands for the practice o 
il standards in the administration of tax account 


F ng and pr 
m of tax returns, reports, and her presentations 
ontidence by management ti nuthborities a 
many problems of taxatio lax Executives 
tself to the observance of these prin iples ’ 
ortant to our radio listeners as well, because sooner 
ivers must make up the revenues that the cheat evades 


make it clear that the tax laws define two entirely differ 


One is criminal The other is civil. Of course, a perso) 


netion in mind, you will be able better to understand 
wilicy of encouraging the repentant taxpayer to clear himself 
punishment, even though he may be required to pay his taxes 

pl ’ ‘ eni ‘or | fraud upon the Government 
Plappils rt jority, of course, recognize their ligations and to the 
best « eir abilit ll them. There is, however, that cross section which 
while yp ti -m be small, bulks large in the work of the Department 
partis irl is Well as during the war years. With record billions in cash 
in cil ation igh rates of tax, the temptation, and it is simply that, has 
bee! ong rrettably, too, tax frauds have not been, and are not, confined 
to a class 1 sorry picture is, and you bave seen it particularly the last few 
years in ye Wh newspapers, that all too many in every line of endeavor have 

been tr ng to lk the country 

The « . n the gantlet, and some of them are fantastic At one end are 
the Ne andy manufacturers who diverted 25 million pounds of sugar for 
soft-drink purposes and then decided not to pay their taxes 


They were caught 
There are two interesting side lights on that case. 


First, the 25 million pounds 
of sugar were the equivalent of a 2-weeks’ wartime ration for every person in 
the country Second, the sugar was obtained under the guise that it was being 
used in the manufacture of foodstuffs for Army and Navy hospitals 
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Then there i ne ( r from Georgia Whose case always appeait 1 to me 
hich he attached a statement that while he 
owe any taxes felt > country had been so good to him he should 
ntribution niles vy making quite a contribution, because at 
time he claim » d the Government nothing, he in fact owed 
housands 
Even the tattoo Y DUSIT . vrocketed during the ir Qe THlawal 
£ iged in that business iil oung Japanese S10 to show him a Sliipie me 
f understating income method? Drawing a line halfway down the 
record of receipts : ( ' ilv that amount above the ne fe ta pury 
In another ig officers personally observed the owne1 
restuurant ma if i ratic n her records. The original figures were 
revealed when 4 under infra-red ray lamp Although report 
wodest hneoine, sh i nvested thousands o dollars n 
ium life insurance, and a me and decorations 
Two brothers iving ort ! Ohio were £ 
Vities Tor e nil ron \ illvy unchecked 
their pleas of guilty offered mitigating circumstances 
with whom they had pla ed bets on behalf of a 
evasion resulted from sums the brothers had received 
and involved se | hundred thousand dollar The 
that he remarked I ught such cases happene 
wking back over the w I I have been contin 
essential stupidity of 
It's much like a sch of vil ing upstrean ach one pops u 
head with what must , to i i be , on iginal method and qu 
foolproo As am: ( ey en I ng me ' 
All are merely variations of the same old themes. Maybe larger, perhaps 
grandiose, but the patterns are the same with only slightly changed ove 
Vhat can the man do who attempts to evade his just t: 
If he keep ‘ecord, h mmediately in a dilem 
‘itten down, curiously en me day and in some way th: 
the rong hand Once something goes down o 


the devices employs 


‘WW 


uys set keeps a wrong record, he must 
ind it is ther yuestion of time until trouble begi 
ness the gentleman from one of our Southern States, once s 
to end up keeping one set of 1 ord , his partnerst ’ I ‘ t} OPAL oO 
, nterr evenne, one fe rti . and, finally for hinise He | 
ally bccame lost in the morass of his own paper work 
If he keeps no record, then he deals in cash—a favorite f attempted tax 


lodging It is favored becuuse it appears to leave no trail. The converse is 


It is e tod as it always has be tl ney can either 


= begun to be spent, leaves at il, and our 
If it rots, no one is a 
ecurred just : ‘Wi months a 
spent several years dedging 

Ww had ren ’ hb SUSpPICcLo if the erent ving their t 

knew we were suspiciou vel ally both died But when thei 
handed over to a reputable atto vy for handling on behalf of their heirs, he 
und by means of sealed inst ons and reported to us, over S600,000 that the 
nbhlers had buried in the gro nd Their cheating of the Government never did 
hem any good, They never felt safe to spend the money, and they couldn't take 

1 them 

One thing the tax evader seer s never able to appreciate is that in these days of 
high taxes there is always nl ne comparing his income with his own and 
wondering how he’s able to live as well as he does and still pay his taxes. He 
doesn’t seem to know that there has been on the statute books since 1867 a 
provision of law which authorizes the Commissioner to pay for information 
ending to the discovery and recovery of additional revenue rhe act of March 4, 
ISG7, now carried in the Ii 1a ‘venue Code as section 3792, encourages 
nformers, and the informe! ! »complete scale from disgruntled employees 
to discarded wives. One of the most interesting cases of the latter sort occurred 
recently when a wife appeared before the Chief of the Intelligence Unit of the 
Bureau and stated that she wished to inform against her husband for evading 
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makes a disclosure before an investigation is under way prot 
is family from the stigma of a felony conviction And there 
ted about going to a collector or other revenue cfflicer and sit 
is something wrong with my return and I want to raighte 


‘taking advantage of this opportunity to get right w 
e past 2 months an average of 1,000 persons in tl 
oluntarily filed an ded returns I do not intimate th 

have been willful tax exaders In the normal course 
cuns file such delinquent and amended returns as they di 

their own lapses But | venture to predict that the 8 million dol 
added revenue that the Treasury now receives each week as a result of thes 
delinquent and at ded returns, will grow as our tax-evasion agents get thei 


on to fi swing. Certainly any tax evader who has not yet seen t 


vlad be ell advised to take corrective action while there is vet he 


} 


Squi himself th his conscience and his Government without suffering t} 
furt! indignity of public indictment, trial, and punishment 


TREASURY DEPAR 
BUREAU OF INTERNAI 


Washington 25, 
wing address by I. P. Wenehel, Chief Counsel of the Bureau of lL 
was prepared for delivery before the annual dinner of the Ta 
it the Waldorf-Astoria hotel in New York City at 10 p. n 
May 14, 1947, and is for release at that time.) 


TAX FRAUDS AND VOLUNTARY DISCLOSURES 


plain words tonigh bout tax frauds and voluntary dis 
closures by repentant taxpayers 
I think this subject is particularly important to this audience whose declara 
tion ‘inciple re: “The Tax Executive Institute stands for the practice of 
standards in the administration of tax accounting and p 
faux returns, re rts, and other presentations 
fidence by manag it and tax authorities 
Inany problet taxation The Tax Execut 


to the observance of these principles 


mportant to our radio listeners as well, becuuse—sovooner 
‘payers must make up the revenues that the cheat evades 
make it clear that the tax laws define two entirely differ 
One is criminal The other is civil (of course, a perso 


distinetion nd, vou will be able better to understand 

the ‘Tre ny icy of encouraging the repentant taxpayer t ur himself 
without cri : inishment, even though he may be required 1 may his taxes 
plu woney penalty for his fraud upon the Government 

Hap \ far the majority, of course, recognize their obligations and to the 
best of U ability fullill them. There is, however, that cross section which 
whi ug may be small, bulks large in the work of the Department 
part well as during the war years. With record billions in cash 
in cit ation high rates of tax, the temptation, and it is simply that, has 
beer ng tegrettably, too, tax frauds have not been, and are not, confined 
to a class rhe sorry picture is, and you have seen it particularly the last few 
years in your own hewspapers, that all too many in every line of endeavor have 
been tr ng bilk the country 

The cases run the gauntlet, and some of them are fantastic \t one end are 
the New York candy manufacturers who diverted 25 million pounds of sugar for 
soft-drink purposes and then decided not to pay their taxes. They were caught 
There are two interesting side lights on that case. First, the 25 million pounds 
of sugar were the equivalent of a 2-weeks’ wartime ration for every person in 
the country Second, the sugar was obtained under the guise that it was being 
used in the manufacture of foodstuffs for Army and Navy hospitals 
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his income tax. She was asked whether she had anything more than a suspicic 
and she replied that she certainly did. Upon being pressed, she stated he hi: 
cheated on everything else, including her, and that it was inconceivable that | 
had not cheated the Government Another interesting case occurred when 
of two partners, having had a falling out over some finances, appeared before 
special age ind stated he wished to inform against his partner who had bes 
evading his income tax. Upon questioning, the revenue agent quickly discovers 
that not only had the partner informed against evaded his income tax but tf! 
informer had also evaded his, and, furthermore, that both had connived togeth: 
to evade the income tax of the partnership 

lite simply, attempted evasion is a disease, and a disease that has to 
fought with strong remedies. That is why, once criminal fraud is discovers 
by our examining officers, the Federal Government is unbending and relentles 
The law requires the prosecution of the tax evader and that is what the Depar 


‘ 


ment recommends to the Attorney Genera! 
There is one important exception to that The Department has broad diser 


tionary power long recognized by the Congress to determine the policy a1 
procedure for the effective enforcement of the internal-revenue laws. The De 
partment, acting under that power, does not recommend prosecution of tl 
evader who repents in time. There is nothing new in the position. For year 
the position of the Department has been that where the taxpayer makes 
voluntary disclosure of intentional evasion before investigation has been initiates 


criminal prosecution will not be recommended 
The Department has always encouraged voluntary disclosures 
And what is a voluntary disclosure? A voluntary disclosure occurs whet 


taxpayer of his own free will and accord, and before any investigation is initiated 


discloses fraud upon the Government 

Healthy administration of the internal-revenue laws long ago dictated th 
policy, and I believe that its worth is obvious 

The making of a voluntary disclosure is a simple thing The taxpayer or ] 
leg gent can go before any official of the Bureau of Internal Revenue or any 
its field off whether it is the collector, a deputy collector, a revenue age 
a spec agent, or any other responsible Treasury office There is no sp 
form for making the disclosure. The simple statement that “I have filed fa 
tax returns and I want to make the Government whole,” would constitute a com 
plete disclosure Of course, it is usually best to present ar mended returt 
other wriftt locument as evidence of the disclosure If possible, the disclosure 


should be ccompanied by payment of the tax which is known to be due, but 
th is not a prerequisite 

What kind of people make disclosures? They are all Kinds. Some are peop! 
who are honestly repentant. Others are people who would rather sacrifice the 


ill-gotten gains than go to jail. Some are small people. Others are large cor 
porations 

We had a good illustration recently n the Midwest A large produce concer 
that had enriched itself on war contracts to help feed the Army, came to see the 
light. It made a complete statement to our local officials and paid $1,765,004 


in taxes, interest, and civil penalties in order to clear its record and to ke« 
its officers out of jail 

We have had voluntary disclosures from black-market meat and car dealers 
We have had similar repentances from people in all walks of life. Of the 


$3,000,000,000 collected from taxpayers within the past 1S months as a resu 
of the current drive against tax evaders, $500,000,000 has been paid on voluntary 
disclosures 

Now we have said that in order to be considered voluntary, a disclosure must 
be made before we have initiated an investigation in the case. Therefore, it i 
essential that we define “the initiation of an investigation.” 

The mere record of a name does not mean that an investigation has bee 
initiated The fact is that examining officers throughout the country have 
thousands of names or possible leads To deny the existence of a voluntary 
disclosure 1 re ly because we have a name would be con parable to regarding 
the telephone hook as a dossier of tax evaders 

An investigation is initiated when a special agent, an internal revenue 
agent, a deputy collector, or other Bureau officer, is assigned a return fo 
examination, or where an investigating officer has requested advice ot 
appropriate officers of the Bureau with respect to the filing of a return o 
the payment of taxes 
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The time of disclosure and the time an investigation begins are, therefore, 
matters which can be ascertained with complete objectivity and certainty, thus 


protecting both the Government and the taxpayer from decisions based on guess 


work or other vagne circumstances, To assure adherence to this principle, the 
sureau stands ready at all times where a dispute may arise as to the time of a 
disclosure and the time an invesigation was initiated to open its records in that 
regard 

We are not concerned with the motivating force behind an individual's deciding 
to come in and talk to us about his evasion If he “gets religion” before we have 
done anything, he will not be prosecuted 

Sefore we leave this subject. let me make one thing clea When we excuse 
a man from criminal prosecution because of his voluntary disclosure, we are not 
in any sense condoning his action Nor are we letting anyone off easy At the 
outset, I mentioned that there are two kinds of fraud riminal and civil Vi 
untary disclosure excuses a man from criminal punishment, but it does not excuse 
hint from the civil penalties Therefore, the public revenues and the public eor 
science are both protected by this policy 

In excusing the man f ‘ nal prosecution, we are merely taking Ser 
sible step to produce the revenue called for by law with the minimum cost of 
investigation The man who makes a voluntary disclosure saves us a lot of 
money in investigating ] etu we can spare hil 1 teri in jail his is 


good business from his standpoint and it is good business from the Government's 


standpoint 


Turning to the civil sancti for the protection of the revenues, although 
a voluntary disciosure timy eve a taxpayer of crimin prosecut . it will 
not necessarily relieve him of the civi penalty for fi ii The Department may 
insist upon the maximum ¢« penalties Section 2023 (b) of the Internal Reve 
nue Code provides that, if any part of any income-tax deticic i e to fraud 
with intent to evade tax, a penalty of 50 percent of the deficiency shall be added 
to the tax.” 

This is true even for the year 1!42, the vear of forgiveness, under section 
6 of the Current ‘| Payvmet Act of 1945 and no part of the tax for 142 i 
forgiven Under section 6 of the Current Tax Payment Act f 14s t is ex 
pressly provided that the ischarge of the tax for the year 1942 as therei 
provided shall not be pope ble in anv cose in which the tuNyRivel ol leTeq 
of any criminal cffense wit espect to the tax for 1942 or in whic! ditions 
to the tax for the taxable year 1!42 are applicable by reason of fraud. There- 
fore, the practical result of f ud in the vear 142 return b rs bout not 
merely a 50-percent penalty but a penalty in astronomical fgures 

Since the pen ity S meusure | the addition Tax, noe ery pe'riait ‘ resu 
from fraud unless there is a deficiency If there is a deficiency, the 50-pe 


cent penalty attaches to its entire amount, if any part of it involves fraud 
In fact, the penalty reaches back and applies to the entire additional tax which 


may have been paid, above that shown on the return, and is not limited to 50 
ev shown in the deticiency notice kiven if the taXtpuyer 


percent of the deficiet 





has paid the entire additional tax, further deficiency may be asserted consisting 
solely of the fraud penal The 50-pereent fraud penalty and the 25-percent 
penalty for delinquent filing of the return * may both be assessed, making a total 
penalty of 75 percent, if both fraud and delinquency are present On the other 
hand, the fraud penalty nd the 5-percent necligence penalty * are mutually 


exclusive, and the fraud penalty alone applies if any part of the deficiency was 
due to fraud, even if another part was due to negligence.” Nevertheless, since at 
act which appears fraudulent may be found to have been merely negligent, it is 
not uncommon for the Commissioner to assert a negligence penalty as an alter 





native in the event that the fraud should not be established It appears, how 
ison, A st 21, 194 quoted in April 1947 25 
sec. 1010 { gift t a ir ‘ H12 
55 F. (2d) 786, 798: L. O. 1028 Cc. B. 23 
395 
’ rr. A. 247; Sol. Oy 2 Cc. B. 290 

‘Int. Rev. Code se og] 
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ever, that the courts will not of their own motion determine a negligence penalty 
when the Con:missioner has asserted only fraud 
It is impossible to lay down a general definition of fraud for purposes of apply 


ing the civil penalty. Mere negligence is not enough, of course, nor is ignorance 
or error of law It is not enoreh that the taxpayer was engaged in a generally 
fraudulent transaction, such us a fraud on his employer an intent or purpose 
oevade tax is essential A corporation may be held responsible for the fraud 
f its officials, committed in its behalf: and its responsibility continues notwitl 
standing their death or Withdrawal from its business affairs Similarly, an 


ndividual taxpayer cannot insulate himself against liability for fraud by dele 
gating the preparation of his returns to others,” the issue in such cases being 


essentially one of the taxpayer's good faith The latter aspect is likewis 
stressed in the related problem of reliance upon the advice of counsel. Vhile 
ormally if a taxpayer acts upon the advice of reputable counsel, he will not 
be held liable for frand penalties ; nevertheless, in such cases, it must appeal 
that he conveyed complete and accurate information to his counsel 

Che fraud which incurs a civil penalty mmay be a less serious matter than that 
for which criminal prosecution is instituted, and there are many cases where 
the civil penalty alone is asserted. But the mere fact that criminal penalties 
ire imposed does not relieve a taxpayer of the civil penalty The Supreme Court 


has held that the purpose of the civil fraud penalty is not punishment but is 
primarily to safeguard the revenue and to reimburse the Government for the 
heavy expense of investigation and for the loss resulting from the fraud There 
fore, the taxpayer's right not to be subjected to double jeopardy is not violated 
by the imposition of the civil fraud penalty after a prosecution. for tax evasion, 
whether the taxpaver was convicted or acquitted of the crime Conversely, 
the imposition of the civil penalty is no barrier to subsequent criminal prose- 
ution 

An acquittal on the criminal charge of tax evasion is not res adjudicata with 
respect to the civil penalty, since the required degree of proof to sustain the 
criminal charge is greater than for the civil penalty, and the acquittal estab 
ishes, not that there was no fraud, but only that it was not proved beyond a 


reasonuble doul Further, such an acquittal is not, in a civil case, admissible 
evidence of the taxpayer’s freedom from frand 
Whether ndgment of conviction for criminal evasion is admissible evidence 
of fraud ir ci iX case is a matter upon which we have no case law. As a 
inatter of principle he weight of authority at the common law, as developed in 
State irisdictions, appears to be oppo to the use of criminal convictions 
evice nevi mes of he faets on which they were based (hn the orher 
hand, a respected author has suggested, not only that a conviction should be 
dmissible evidence, but, as well, that it should be considered res adjudicata in 
i civil action bused upon the same facts, since the parties are the same and the 
facts would have bee proved bevond a reasonable doubt in the criminal action.” 
The application of res adjudiceata in the instant situation may be questioned, 
howeve in that the issue involved in a criminal charge of “willfully” attempt 
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ing to “evade and defeat” the t may not be an issue lentical with the civil 
fraud” which must he proved 1 penalty cuse 
Whatever may be the law with respect to the admissibility and effect of a 
eonviction is Sli thers doubt that if the taxpayer ente red a plea of 
guilty in the criminal case t iv be introduced in a civil case involving fraud 
penal Ss upon the the it co itutes an admission tending to prove, not 
tha mn to l pel but the fraudulent nature of his conduct 
Qn the othe han fat 1) er plends nolo contendere in the e1 jingl case, it 
] il dmission only f pose of that case, and iy nor be e| against 
him in a civil proceeding ne the same act 
The difference betwee e civil and crimin venaltic Sf yhasized by the 
difference in the proce ire I their enforcement rhe \ ira penaits Is 
assessed and collect ‘ me manner as a ce ene ta ’ her tl ’ 
through a criminal proceeding The penalty is cluded i deth rhe I 1 
ind if the taxpayer wis! est its validity before vient he st do so ll 
iit ruax Court ( I se th right of tri } j \ nial he othe 
features of criminal pro ‘ t apply Phe taxpayet! het enjoin the 
ene 1 of i «Ly tI ! “ | ah ‘ \ ‘ nr l o 
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of proof in two-thirds of the cases in which he asserted the fraud penalty 
During the afore-mentioned period 21 decisions (four by published one-judge 
opinions, 17 by memorandum opinions) were rendered by the Tax Court, the 
Commissioner being wcessful in 14, and failing to sustain his burden in seven 
As a matter of interest it might be noted that on March 51, 1946, there were 
155 protested cases involving fraud penalties pending in the offices of the internal 
revenue agents in charge, the greater number being in the New York division 


iH) causes) und the lacifie division (27 cases). 


If the taxpayer pays the tax and penalty and sues for its recovery, it is an 
open question whether the burden of proof on the issue of fraud is on him or on 
the Government Since the taxpayer is the plaintiff seeking to get the fraud 
penalty back and since there is not satute expressly shifting the burden of proof 
as there is for Tax Court cases, it might be argued that the burden of disproving 
fraud is on the taxpayer. There is authority to the contrary, however. 

The character of the civil-fraud penalty as a remedial device rather than a 
punishment is further illustrated by the fact that the liability for the penalty 
survives the death of the taxpayer and may be assessed against and collected from 
his estate 

In appropriation cases, the Commissioner is authorized to compromise fraud 
penalties, with the approval of the Secretary of the Treasury, the Under Secretary 
or an Assistant Secretar) If the case has been referred to the Department of 
Justice, that power is exercised by the Attorney General.“ Since the penalty 
is an integral part of the tax liability, a compromise of the penalty is deemed 
a settlement of the tax, and no refund of the tax may subsequently be obtained.” 

In conclusion, it should be pointed out that a taxpayer can always minimize 
the possibility of the Commissioner asserting fraud penalties. A complete dis 
closure in his return of all the facts, even though the taxpayer vigorously denies 
any tax responsibility, will go far toward assuring, if not guaranteeing, that 
no penalties will be asserted or sustained.” ‘This is not to say that every failure 
to disclose justifies the imputation of fraud, for the questioned item may be of 
highly doubtful character which the taxpayer failed to report after being advised 
by reputable counsel that there is no tax liability In such a case, it may be 
that the failure to disclose is not attributable to fraudulent intent H »wever, 
the only reasonably safe method is for a taxpayer at all times to cut “square 
corners” with his Government, and to submit with his return full information 
concerning any doubtful item 


TREASURY DEPARTMENT 


WASHINGTON 


ise, Sunday newspapers, May 25, 1947] 
Press Service No. S—341 


Secretary Snyder said today that the continuing drive against tax evaders re 
cently turned up a 83,700,000 income-taXx-fraud case against a large paper and 
metal concern 

Phe company had amassed bulging bank accounts under secret names as the 
result of black-market operations, short-weighting customers, and falsifying tax 
returns 

Che officers of the corporation, who face criminal prosecution, said their pur 
pose in evading taxes was to save up Inoney to pay fines if caught by OPA in- 
spectors 

The Secretary observed that, although this was the largest case developed in 
recent weeks, it was generally typical of thousands of smaller cases which 
brought 3$1,461,000,000 of additional revenue into the Treasury in the first 9 
months of the current fiscal year—an increase of 40.5 percent over the similar 
period last vear 
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Although most fraud cases are settled upon pi 

ind civil penalties, the number of prosecutions a a en 
vonth period, 117 pe ns pleaded guilty or were convict income 
harges, compared with 47 in the similar period last year 

One of the important elements in settling cases, with civil penalties and 

ut prosecution, has been the Treasury’s policy of not prosecuting person 

nake a voluntary disclosure of their fraud before the Treasury begins ai 
estigation of their cases This means that, in order to assure himself against 
riminal prosecution, a repentant taxpayer must disclose his fraud to an official 
of the Bureau of Internal Revenue before the case has been assigned for exami 
nation and before an investigating officer of the Bureau has requested advice 
from appropriate officers of the Bureau regarding the case Prior to such action 
within the Bureau, a taxpayer may make a voluntary disclosure and escape 
riminal prosecution even though his name may appear in an inactive file of sus 
ects. This presumes, of course, that the repentant taxpayer cooperates with 
igents of the Bureau in determining the true tax liability. 

Full understanding of this policy is expected to stimulate voluntary disclo 
sures by repentant taxpayers, similar to a recent case in the Middle West, where 
a produce firm paid over $1,000,000 in taxes, interest, and civil penalties in order 
to avoid prosecution 

Other recent developments in the tax drive include: 

A man appealed to his local police to help find the \ r of a carton full of 
currency which appeared mysteriously in the man’s cellar. Investigation in 
licates that the man owned the money himself and was only trying to cover up 
black-market profits. 

Another man who had concealed income-tax frauds by burying currency in 
his basement was found out when $125,000 of the money got so mouldy that he 
tried to turn it in for fresh bills 

Investigation of one war contractor recently resulted in additional tax assess 
ments totalling $1,000,000 

A tedious study of gate receipts at a major-league ball park resulted in the 
filing of criminal charges against a ring of “ticket scalpers.” 

A Midwestern mortician was found to have cheated on his income tax by 
claiming “bad debt” deductions on all funerals unpaid for on the last day of the 
vear, even though the bills were invariably paid shortly afterwards 

A southern dentist said he was going to move to South America after income 
tax agents discovered frat from which the man had acquired an 18-room 
house, a racing stable, and many other expensive luxuries 

A west coast bakery was assessed $228,000 after agents discovered that tax 


frands had been concealed by juggling the company’s books 

In New England, a persistent agent, who had been assigned to check up on 
in apparent $18,000-tax deficiency owed by a corporation, discovered that the 
true tax bill was $670,000 


TREASURY DEPARTMENT 
INFORMATION SERVIC! 


Washington, D.C 


[Immediate 1 ise, Thursday, January 10, 1952 

S-2930 

Secretary Snyder announced today that the Treasury Department has aban- 

loned the policy under which criminal prosecution has not been recommended in 

cases where taxpayers made voluntary disclosures of intentionel violation of the 

nternal-revenue laws prior to the initiation of the investigaion by the Bureau 

of Internal Revenue. This action was recommended by Commissioner Dunlap. 

In connection with this change of policy, the Secretary issued the following 
statement: 

“While it has been the long-established policy of the Treasury Department 
to refrain from recommending criminal prosecution where taxpayers muke 
voluntary disclosure of intentional tax evasion prior to the initiation of an 
investigation by the Bureau of luternal Revenue, it has been concluded that 
such policy will no longe he followed Litigation in the courts in recent 

years has illustrated the controversial nature of the question as to what 
constitutes a true voluntary disclosure in fact In the administration of the 
policy it has been difficult and at times impossible to ascertain whether the 
disclosure was made he i e the tuxypuiver realz d he was under nvestiga- 
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whether the disclosure was in fact voluntary and in reliance on th: 
ty held out by the policy 

ntensified enforcement activities of the Bureau's special tax frau 

and racket squads throughout the country are ferretting out the willf 

lers, and resulting recovery of the additional taxes and penaltic 
rmovernment t! ev of the Treasury Department to recon 

nd criminal prosecution i ‘ry case where the facts and circumstance 

war! t that action.” 


Mr. DeW inv. That is the complete documentary history of th 
vy Department announcement of the voluntary disclosurs 


4 LiIW ARTZ, Yes, sir: that Is all the documentation. 
* DeWinp. What were the factors considered in favor of adopt 1O} 
of the policy in its most recent form in 1945 ¢ 
Mr. Scuwarrz. In 1945, as 1 understand it, the emphasis was on tax 
collection. They thought that by announcing this policy coincident 
with the mitiation of the drive on black marketeers, that adaditiona 
evenues would come in. 
Mr. DeWinp. Primarily a policy designed to increase tax colle 
tions ¢ 
Mr. Ser \RTZ, May | puss thisai question to Mr. Lynch ¢ 
Mr. Lynen. I willtry toanswerthat. Let me say at the beginning 
vhat 1 am saying Is in part a resolution of opinions. What I mea 
that I do not have any open, black and white statements on this. 
Mr. DeWinn. On that point, are there no memoranda within the 
Departme ‘ussing the Issues involved in the adoption of th 


pol ve 


lany. I would be glad to search and 


now, I do not know of any at that time 


nye ot 1945, 

statement in 1945, the situation was this: We had gone 

| war years where tax collections and tax rates had ex 
what they had been on the prewar basis. In addition to 

vone through a period when, as you know, it was quite 

have adequate stafling of the Bureau of Internal Revenue. 

he people there, of course, were called into the armed serv 

Ices, and to other duties, during the war period. In other words, we 

had suffered considerably from understaflng. 

Then there came a period in 1945 when this vigorous tax-fraud drive 
was to be instituted. It was directed, of course, against all the enlarged 
opportunities for tax evasion during the war years. 

At that time it was felt that because the years were slipping by from 
the standpoint of the statute of limit: itions—the war years ‘of the 
heaviest income and also because necessarily you were still limited 
in bringing quite effective action as quickly as you liked to, it was felt 
under the circumstances there it would be the most prudent helpful 
thing in the interest of the revenue to couple the invigorated fraud 
drive with this prominent public statement of what the policy was 
about coming forward and making full disclosure. 

What I want to point out to you is the coincidence there as to back 
years—high income-tax years—the fact of previously severe handicaps 
in the program of enforcement, coincident with a renewed vigorous 
drive for tax-fraud enforcement that policy was announced. 

Mr. DeWinp. It was really designed or primarily designed to pro- 
duce revenue collections, which it was felt the passage of time would 
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either make more and more difficult to detect or impossible to collect 
if it were detected. 

Mr. Lyncu. That is right. 

Mr. DeWinv. To what extent did the application of the policy in 
fact work out to produce the hoped-for results ? 

Mr. Scuwarrz. Dollarwise 1 have no figure. I know of no statis- 
tical studies that have been made to segregate voluntary disclosure 
income from regular amended return income. 

Mr. Kean. You say there has been no study made? 

Mr. Scuwarrz. I know of none. 

Mr. Ky AN. There must have been a study made if you changed the 
policy. You certainly should have restudied what the results were. 

Mr. Ly ncH. This does not controvert what Mr. Schwartz said. | 
would like to supplement that. I am eiving you now my personal 
impression. It is that after this announcement in 1945 and, of course, 
coupled with the very vigorous fraud drive in the beginning part, 
we thought it was quite productive revenuewise. One difficulty, of 
course, in determining just exactly how much is to be ascribed to it is 
in trying to segregate from all the figures of amended returns coming 
in as they are filed mn collectors’ offices all over the country. You can 
appreciate the difficulty of giving an accurate figure based upon the 
stimulus to file an amended return. My impression is that the number 
of amended returns and the increases in revenues were quite substan- 
tial following that announcement period, But I want to emphasize 
it seems to me important that the announcement was coupled with the 
reinvigorated fraud drive. 

Mr. Kean. This subject is not a new one to the members of the Ways 
and Means Committee, because we discussed the matter quite thor- 
oughly 2 or 3 years ago when there was the question of writing the 
1950 tax bill, I think. 

Mr. Lynen. That is right. 

Mr. Kean. That is, defining the date on which the investigation 
was started by the Bureau. 

Mr. Lyneu. And I do think also that when this committee pre- 
viously made those inquiries, we supplied figures to you as to what the 
additional assessments were more or less in total. | believe we said 
we thought a substantial part Was accountable to the voluntary dis 
closure policy during those years, but we did not have the exact figures 
on it. We just gave you total figures without being able to differ- 
entiate. 

Mr. DeWinp. As I understand it, you had no reports prepared in 
field offices or in Washington of voluntary amended returns or volun- 
tary statements of disclosure. 

Mr. Scuwarrz. I do not believe we have any such reports. 

Mr. DeWirnp. Is it accurate to say that any impression that it was 
a substantial revenue producer even in its initial stages is pretty much 
speculation ? 

Mr. Lyncu. Yes, as to what the impetus was for the person to come 
in and file his amended return. 

Mr. DeWtnp. It is pretty much speculation as to the volume of 
amended returns or voluntary disclosure statements ¢ 

Mr. Lynecu. Yes. 

Mr. DeW inp. So it is impossible to say it had any major revenue- 
producing effect at all? 
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Mr. Lyncn. I would say it would be what one’s interpretation woul 
have been of the increased gross amounts reflected in voluntai 
nl ended returns. 

Mr. DeWtnp. There is no record whatever of the increase in th 
gross amount ¢ 

Mr. Lyncen. I would think there would be. I would want to che« 
into that. I would think there would be, not as to how much of 
came from voluntary disclosure, but just as to gross amounts. 

Mr. DeWinp. You think the figures would be available as to t] 
amount of revenue produced since 1945 in the form of voluntarily 
filed amended returns? 

Mr. Lyncu. We will certainly search to see if there are such figures 

Mr. Kran. With reference to that question, would it not be prob 
able that outside of voluntary returns for the purpose of being excused 
from fraud that an amended return would be on both sides of th: 
fence, if it was not for that purpose? I mean people have to put i 
amended returns all the time because somebody else is representing 
the estate, and 4or5 vears later the evaluation of the estate is changed. 
and they may have sold the securities or the land. So constant 
amended returns have to be put in. 

Mr. Scuwartz. That is correct. 

Mr. Kean. So it seems to me that they would fo in both directions 

Mr. Lyncu. You mean some to the advantage of the taxpayer in 
reducing—— 

Mr. Kean. More to the benefit of the taxpayer. 

Mr. Lyncu. That is correct. 

Mr. Kean. So that anv actual increase in the filing of amended re 


turns, that is, income from the amended returns probably would be in 
my mind very largely a subject of voluntary disclosure during those 


years, 
~ Mr. Lyncu. Of course, as you point out, it would be a net figure, as 
to the net between both sides. 

Mr. DeWinp. If it would be possible to give the subcommittee in 
formation on the amount of revenue collected in the form of voluntary 
amendments showing increased tax since the voluntary disclosure and 
yrosecution drive started in 1945-—— 

Mr. Lyncu. May I leave it this way; May we make the most search 
ing inquiry and investigation to see if we can find such figures ? 

Mr. DeWrnp. It might be helpful. It is my impression that we 
may have witnesses before the committee who may urge very strongly 
on behalf of organizations the reinstitution of a voluntary disclosure 
policy ~and some measurement of the effect of the old policy, the large 
or small, would have a bearing upon the adoption of those recom 
mendations or the following of the Department’s present position. 

We have had before our subcommittee at least two cases that I can 
recall immediately which appear to have involved claims that volun 
tary disclosures were made which were disputed by the Department. 
In other words, they were asserted by the Department to be fictitious 
voluntary disclosures. In the light of that, could you describe just 
what the experience has been with the operation of the voluntary dis- 
closure policy ¢ 

Perhaps before I get to that, could you state simply what is neces- 
sary to make a voluntary disclosure? Just what are the mechanics 
of making a voluntary disclosure? 
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Mr. Scuwarrz. To comply with the provisions of the mimeograph 
which ] quoted, there must be a disclosure before the initiation of an 
investigation. That disclosure must be full and complete, and that 
disclosure must he acct mpanied or followed by the payment of the 
full amount of the civil penalties and interest to the extent of the 
taxpayer's ability to make those payments. 

Mr. DeWtwp. Within that description of the operation, the cis 
closure could have been mace Ith any informal manner whatsoever. 
That is. vou could make an oral disclosure to a revenue agent. 

Mr. Scuwarrz. The initial step could have been an oral disclosure 
toa revenue agent. 

Mr. DeWrnp. So that under the policy that was apphed, there 
would be no necessity to have a written record of the time, place, and 
nature of the matters disclosed / 

Mr. SCIWARTZ. Yes. The policy and the instructions to the field 
mat there would be a record made of any con- 


officers contemplated t 
tact with a taxpayer. 

Drv identally. before I forget, in my description of the policy, | 
think I omitted to say that the disclosure must have been one of in- 
tentional violation of the internal revenue laws. 

Mr. DeWrnp. But there was no requirement that a written record 
be made by the taxpaver of the time, place and nature of his disclosure. 
If he made an oral disclosure the matter was left to such report as the 
Revenue Agent might make of the conversation that took place ? 

Mr. Scuwarrz. As far as the record in the Bureau is concerned, that 
1S what we would have, that agent’s memorandum record of the re 
ceipt of the information from the taxpayer. 

Mr. DeWinp. In one of the cases we had in our hearings in New 
Yo kk that seemed to be precisely the situation. \ year and a half after 


a tax fraud investigation was begun, it was claimed by the accountant 
f } the t: xpavers that he h id orally lt formed the revenue agent aft a 
time when no investigation was under way of the facts involved in the 
criminal prosecution It became a matter of word against word. 
There was no record in the Internal Revenue Buresu of anv such co 
versation, and thea ountant swore under oath that iY ad made such 
a disclosure. 

That was the sort of situation that could arise. 

Mr. Scuwarrz. Yes: that could arise. 

Mr. DeWixp. That would not have been a necessary part of the 


policy. 

Mr. Scuwarrz. I would say it would be incident to that particular 
case, When the disclosure issue finally came down to who was right and 
wrong, vou had a conflict of evidence, and the revenue agent in the case 
you mentioned was not prepared to back up his own testimony with 
any entry in his diary or other written record. So you come out with 
| conflict of testimony het ween two pec ple. 

Mr. Dy WHUNpD. He said there was ho oceasion fo anv Wi itten record 
to be made, because the conversation never took place. That was the 
case where a complaint was filed against the accountant for making a 
false statement to the Federal Government. That matter is now be 
fore the courts. 

But it isan indication of what could happen under the informal pro 
cedure. That problem could to some extent be eliminated, could it not, 
by requiring disclosures to be made in writing to a specified official on 
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officials of the Internal Revenue Bureau, and in other ways pinning 
down the time, place and manner and nature of the disclosure ? 

Mr. Scuwarrz. In cases where there actually was such a conversa 
tion. that agent should have made a memorandum of that under the 
old poli Vv. 

Mr. DeWinp. You can eliminate that problem by requiring the tax 
payer's own disclosure to be in writing, mailed, if necessary, by regis- 
tered mail to a specified official. 

Mr. Scuwarrz. On your first question, of course, it would resolve 
the conflict if there were instructions which were required and carried 


out which required the agent to make a formal memorandum to nail 


down the time of conversation. 

Mr. DeWinp. In the nature of things, that requirement is suscepti 
ble to abuse. To begin with you have the very situation that was pre 
sented in that case. There is no record made by the agent, but the tax 
paver says that was a failure on the part of the agent. You open that 
whole area of d spute. Whereas if it were re quired that the taxpayer 
makes his disclosure in writing, that whole area of dispute would be 
elin ated, 

Mr. Scuwarrz. Yes, it would certainly resolve conflict there if you 
could have some sort of procedure which would require written state 
ments to be made and filed, whether from the taxpayer’s side or the 
agent's side on the question of whether or not a conversation took place. 

Mr. DeWinp. We had that very situation in the Washington Beef 
and Provision case, where it was contended by the taxpayer that an 
oral clisclosure ha | been mace which Wits denied by every agent who 
hac participated inthe case. So it seems to be a repeated problem that 
arose under the voluntary disclosure policy which could, it seems to me, 
have been eliminated. 

Mr. Scuwarrz. Yes; it was a repeated situation. ‘That is one of 
the things that gave us great trouble in trying to administer the policy. 

Mr. DeWrxp. That is what I was getting at. It seems to me that 
particular difficulty might be susceptible of being eliminated. 

Mr. Scuwarrz. Your suggestion is that the written memorandum 
of the taxpayer be filed with the Bureau ? 

Mr. DeWrnp. Yes; with very formal requirements as to the method 
of filing, the official with whom it should be filed, and possibly by 
registered mail to pin down the date of filing, and so forth. ‘To what 
extent would that have met your administrative problems ¢ 

Mr. Kean. The witness has not yet told us the reasons why this 
policy was abandoned. I think if he gave us the reasons it would 
bring forth the answer. In that case you have just been talking 
about, wouldn't it be possible that sometimes your agents might want 
all the glory of having discovered these things themselves, and might 
fail to tell people up above in the Department that these voluntary 
disclosures had been made? That. is, they would want to have the 
glory of finding them. It is possible, it seems to me. 

Mr. DeWinp. Could you state, Mr. Schwartz, the reasons which 
led to the abandonment of the policy ? 

Mr. Scuwarrz. I think in our testimony up to this point, it has 
been brought out that the policy was originally conceived in a time 
when the tax base was small and the number of taxpayers was rela 
tively small, compared to what we have had since 1945, and what we 
have today. In 1919 we did not have the system of withholding. In 
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this day and age the vast majority of your taxpayers are subject to 
withholding. They pay their taxes out of their salaries before they 
get the remainder, and on March 15 the following year they make an 
wccounting as to whether or not they have some mo ey coming hack 
or they owe the Government a little bit more. I believe one of the 
principal reasons which motivated the abandonment of the policy 
was that the Department believed that it was essential to protect. the 
integrity of the tax laws, and to let the man who has his income tax 
taken at the source know th it there is voing to be a \ forous e nfores 
ment in the area which ts left for tax-fraud cases. I believe it was felt 
that wage earner or salary earner who makes his accounting by law 
in advance should be made to feel that the integ Frit of the tax laws 
would he upl ie ‘ld. and that all possible loopholes wou ld | » closed t ) 
prevent a man who cheated on March 15 from sub cosnutietti pic “ee 
up a rain check and coming in and avoiding criminal prosecution. 

Croing on to the administrative problems we had in ¢ onnection with 
the administration of the oli vy. we had considerable lithe ulty. “as this 
committee and others have recognized, with clearly defining what 
should constitute the Initiation of an investigation for the purposes 
of policy. 

On that particular problem, one group. _ that you should settle 
it by giving every t: ixpayer a notice in adv: ‘that he was going to be 
D laced under investigation and that upon rece a he of that notice, his op- 
portunity to make a voluntary disclosure would be cut off. 

Another group of the bar recommended that that notice vo out when 
the taxpayers were placed under investigation for fraud. With re 
spect to the notice requirement, we gave that very careful considera- 
tion, and the majority of our field officers felt that any form of notice 
which went out in advance would obstruct their subsequent investiga 
tions, particularly with gangsters and racketeers. They would thus 
be tip ped off in advance that the agents were coming. They would 
have op ag ys to destroy their records, to intimidate witnesses and 
etherwise build up the w all that those investi: itors could not cross 
when they ac tually rot on the scene. Even your honest businessman 
would have opportunity if he had advance notice for doctoring his 
records to make them agree with his tax returns. 

Your whole element of surprise at the time when the agent walks 
through the front door would be gone. As it now stands, a taxpayer 
may feel that he is going to be investigated sometime, but he does 
not know when that time is coming. If he is cheating on his taxes, he 
eertainly should not be given an advance notice that the agents are 
coming in. 

With respect to giving notice where the investigation is one for 
fraud, it was felt that vou would get no voluntary disclosures from 
anyone, regardless of whether or not an investigation had been initi- 
ated, if disclosures were permitted, until the agents discovered fraud. 
The tax evader could quietly sit by and watch a routine examination 
proceed until the agents were on the verge of discovering the fraud. 
ind then make his voluntary disclosure. Or if he felt his chances 
were not too good, the minute thev walked through the front door, he 
could make his disclosure at that time. 

In these announcements in 1945, various statements were made rel 
ative to the fact that all a taxpayer had to do, and it was a simple mat- 
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ter, was to file an amended return and tell the collector he had done 
wrong, and make it right. I am not quoting it precisely, but that was 
the substance of it. It was an open invitation to come in and get 
immunity. 

With that open invitation in hand, the taxpayer who had evaded his 
taxes had the whip hand over the Bureau. He could come before 
eithe rT the collector’s office, the revenue agent’s office or the special 
agent's office or any individual officer of one of those offices and im- 
mediately say, “Here is the announcement of the Secretary of the 
Treasury, or the Commissioner's press release. I am going to do this. 
I am rong to unload, ” and before anything coul 1 be stop ped, he was 
in the process of making a confession and lining up incriminating 
evidence to be given to the : agent. 

We did find that it was difficult to stop that disclosure at that 
particular point, because that agent may have had no knowledge that 
an investigation was pending before the special agent. It may have 
been a secret and confidential investigation whic h | had been going on 
for months in order to outline all of the taxpayer’s transactions from 
third parties, which the agents could possibly discover, before con- 
fronting the taxpayer. 

Mr. Kean. Going back to that point, the danger in that is that 
someone who runs into the agent’s work in the case of the investiga 
tion might tip the taxpaver off that somebody had been in to see 
him and therefore he would know that something was up. 

Mr. Scuwarrz. Yes, sir. 

Mr. Kean. Or even unfortunately somebody in the Internal 
Revenue department itself might do it. That is, some agent who was 
not quite honest or somebody in the department might tip the tax 
payer off that an investigation was about to be made, and the taxpayer 
ould come 1 ight back and make this voluntary disclosure. 

Mr. Scuwarrz. That is right. And when the taxpayer came in 
with this open invitation 

Mr. Kean. You had to accept it. 

Mr. Scuwarrz. He always prote sted complete ignorance. He did 
not know he was under investigation, and the agents or colle ctor who 
he happened to be talking to would say, “Has any representatives of 
the Bureau of Internal Revenue contacted you? Are you under in 
vestigation /” And he would say, “No; 1 know of no such investiga 
tion, and | want to take advantage of this promise of immunity and 
get right with the Government.” 

Mr. Lyncu. Mr. Congressman, may I say following that line that 
there is a prospect of situations that concerned us up to the time of 
abandonment of this disclosure policy. Take, for instance, the present 
racket drive. It does not take much « onjecture to conceive that during 
the process of investigation, perhaps a long and laborious investiga 
tion by our agent, they may come upon a situation that involves not 
only one man but it may lead to a network of people. Then the word 
goes out if this particular person finds they are just about to get him, 
all he needs to do is tell all the rest of the people to hurry in and make 
voluntary disclosures. I do not think in terms of public policy, 
whether it be by congressional act or whether it be by administration 
action of the Bureau, that we could feel sure that is a defensible result 


of this policy. 
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It stems back to the point of initiation of investigation—what is 
initiation? A very frequently used procedure in detecting fraud, after 
there is a healthy suspicion ora lead, is to go to check cashing agen- 
cies, and then get microfilms of all the checks. In a particular case 
that | recall] the checks were to Mr. A. Mr. A was a front who only 
got a little bit and turned the money back to Mr. B. Right away he 
would advise Mr. B, and Mr. B would rush in and make a disclosure. 
The investigation had not been initiated asto Mr. B. 

I think it would be discomforting if in those cases the result of the 
present announced immunity would be that those people either had 
mn munity or ¢ oul | claim successfully the Af were indus ‘ed to Thi ike this 
disclosure by a promise 0 1 inducement on the part of the Government. 

Mr. DeWrnp. Mr. Schwartz. you have not finished your discussion 
for the reasons of abandon ng t he policy ; have you?’ 

Mr. Scuwartz. I believe between my comments, and those of Mr. 
Lynch, we have pretty generally outlined the picture. 

Mr. Lynen. 1 hope Mr. Schwartz will comment on this that in our 
experie nee it seemed : 5 the ugh it became a game. At very late stages 
in the process of vero rec oi of cases, often for the first time when 
the cases came to Washington, not at the time that the Intellige nce 
agent was investigating, not at the time it was before district 
or regional penal counsel, a claim was put forward of a voluntary 
dlisclosure, and it bec: ame more and more frequ ent, and the result was 
more and more de lav in the proc essing of the cases. 

I am sure Mr. Schwartz inte nded to mention that fact 

Mr. Scuwarrz. Yes, sit 

Mr. Kean. Just along that line, on the question of when you came 
to the court cases, how often is this used and what handicap was it, 
if it was a handicap, in the prosecution of the cases. That is some- 
thing Mr. Schwartz might dwell on. 

Mr. Scuwarrz. Yes, sir. On the question of delay it was our ex 
perience that the issue of voluntary disclosure was raised in many 
cases, and at every possible level. In some instances the first time 
the voluntary-disclosure question would be raised would be after the 


case Was in the Department of Justice, years , the alleged con- 


versations. Those claims had to be fully investigated in order that 
the Government be sure that the evidence upon 1 “hi ‘h the prosecu 
tion rest “cl would be a Imissible in court. For had the evidence 
been obtained through this implied promise of immunity, and the 
faxnonver relying in eood fa th on the voluntary disclosure policy, 
the 1 lt could be just as in the Liebster cause in Philadelphia, where 
the taxpayer was successful in moving suppression of the evidence, 
while it was still in the hands of the United States attorney before it 
even went to the grand jury. 

Mr. Kean. On account of the fact he claimed voluntary disclosure ? 

Mr. Scuwartrz. That is m@ht. And the full facts as de veloped at 
the hearing showed that although the investigation had been initiated, 
the taxpayer on advice of counsel filed an amended return and in de- 
livering self-iner minating evidence to the agent professed that was 
to complete his voluntary dise losure. At that time it was discovered 
that the agent stood silent and had not taken a position on the volun- 
tary disclosure, and the court held that the use of that evidence would 
he in violation of the taxpayer's constitutional rights and suppressed 
its use. 
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Mr. DeWuinp. That is an incidental outcome of the volunt iry-dis 
closure policy. As I understand it, the existence of the voluntary 
disclosure publicly offered, coupled with the failure of ents to 
bring the attention of the taxpay r to the fact that he was too late, 
added up to the promise of immunity 

That is correct. Had not the taxpayer had that 


ne 
1 


Mr. SCHWARTZ. 
promise in hand before he went before the a 
reli | on ve luntary disclosure. 

Mr. DeWrnp. So that the outstanding promise of immunity in 
exchat ve for voluntary disclosure actually carried into other cases 


where it could be claimed that conversations with agents, plus this 


ents, he ‘ould not have 


outstandn Ni off I, added up toa promise ot immunity in cases where 
concededly there was no eligibility for voluntary disclosure. 

Mr. Scuewarrz. That is correct. 

Mr. Dy WIND. That could not be controlled, could it. and there is 
no way of dealing with the matter to avoid the possibility of such 
claims he ne mace / 

Mr. Scuowarrz. I do not know of any. 

Mr. DeWtvnpb. It would seem to me that you could never deal with 
that problem. , 

Mr. Krogu. Has there been any determination by the Bureau in 
connection with, we will say, a routine audit of a return and using the 
evidence that it obtains under its subpena powers in fraud action? 
That question has been pending ? 

Mr. Lyncu. That is right. 

Mr. Keocn. Has there been a determination ? 

Mr. Lyncu. There has been no final determination as to that. I 
think a case in Philadelphia not so long ago seemed to be balanced 
in favor of the taxpayer's claim of self-incrimination. But there has 
been no final determination on that. There are other cases, I believe, 
pe nding on the same issue, 

Mr. Scuwarrz. There is another factor which received considera 
tion, and that was the requirement in the mimeograph that the tax 
payer accompany his disclosure of intentional evasion by full payment 
and maximum civil taxes, penalty ana interest. Asa practical operat 
ing matter, cases headed for criminal prosecution are not entered im 
mediately for settlement of civil liability. That is the question of 
civil liability is held open pending disposition of the criminal case. 

Taxpay rs who come in and make a disclosure of their intentional 
violation and submit the self-incriminating evidence, they would then 
he protected on the « riminal side by having received in effect a promise 
of immunity to submit this evidence. A fter they once had the erimi 
nal prosecut on question behind them. it was catch-as-cateh-can in 
order to get them to fulfill the rest of their promise to pay the civil 
tax. 

Mr. DeWrxp. Asa matter of law, Mr. Schwartz, it is your view that 
the fact that the offer of immunity was conditioned upon paying of 
the e1\ i] liability would not be sufhicient to reopen the criminal prose 
cution matter if the taxpayer, for example, showed inability to pay? 

Mr. Scrrnwarrz. No, sir; not once you have taken that self-incrimi- 
nating evidence under promise of immunity. 

Mr. DeWrnp. Is that clear? 

Mr. Scrwarrz. That is my clear understanding. 

Mr. Curtis. When does the investigation begin / 
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Mr. Lyneu. That is 
Mr. Scuwartrz. There have been various definit 
investigation begins. 
Mr. Curtis. Mr. Kean 
absence. 
Mr. Scuwarrz. Yes: we covered that in general. 
Mr. Curtis. I will read the record. 
Now. I will ask this question : From the standpon { 
records, can you alway : establish with certa nt 


our great difficulty. 
] 


tells me you covered that 


( 


to 
faction. at least. as to when an investigation began / 
Mr. Scuwarrz. Not for this purpose, sir. 
Mr. Curtis. I would think that even if your pol 
disclosure s abandoned that 
that vo 


icy of voluntary 
. in line with preparatiot any sult 
criminal or civil suit, that there it to be a 
procedure set up so that at least the Bureau can be free of any doubt 
as to when they started i! nvestigation. Would t} at he vossible / 
Mr. Lyneu. I think so. subject to this difficulty: as it involves this 
policy of voluntary disclosure. As to the “when,” from the standpoint 
of the Bureau or any of its personnel, the investigation is initiated 
when a particular ¢ ise S ya keted, and the 
source, as you know. 
Perhaps it is an anonymous letter. In some cases perhaps It comes 
fron amore widespread source, where there are 


git nile 


{ 


lead may come from any 


safety cle posit boxes or 
at this place or another. The difficulty in de 
fining it from the standpoimt of voluntary disclosure is that the lead 
for the particul irta spayer nay come up in an 


money Is cached away 


entirely different « ise, 
Somethy orm uN of ve 1] tou whole network of what proved to he 
eventual TAX-eVEASIO! CiLses, 


Mr. Curris. A 


q ry in an informal contere! 
more or less minor 


: ct about | 
in turn could conceivably lead to the be 
einning of amu 

Mr. Scuwarrz. That 
Mr. ite AN. Will this « hea ve in policy increase o1 decrease 


nue of the U That is the S64 question. 
Mr. Lyneu. lo not think 
1 


and further investigation / 
orrect. 


the reve 


nk we could vive an answer to that that 
' y conjectural, 
Mr. Kean. ild vou give 1 

Mr. Lyncu. ild like to make this observation, if I may. First, 
what we are dealing wit] 


would hor he 


is your opinion / 


: here is the open invitation of immunit) 
and the difficu iat it offers. 


Now, below that. and it seems to me 
this isa commot experience as to prosecution of all other laws 
is the worldly knowledge as to what the result will be as to prosecu 
e, how it would be affected by the fact 
d by himself entirely. So I am not 

| rposes oT thie question that you ral 
hopele “to expect any volun tary dis 

* + all. I h : 


. there 


assum 


gressman, 
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one wants to belie ve, in paying his taxes, that he is getting a fair share 
with everybody else. We are concerned that the operation of this 
voluntary disclosure as an open invitation to come in with immunity 
might have effects that would be adverse as far as other t taxpayers are 
concerned, 

Mr. Kean. So in general you do not think that the abandonment of 
this policy will reduce the revenue of the United States ? 

Mr. Lyneu. I do not think there is a basis for predicting that. 

Mr. DeWinpb. Mr. Schwartz. one other mate « A factor that occurred 
to me in the administration of this policy would be the corrupting of 
officials and employees of the internal revenue service to make false 
memoranda, that is, memoranda dated back in point of time as to 
voluntary disclosure. Has that been a problem / 

Mr. Scuwarrz. I do not know of any specific cases, Mr. DeWind, 
but that possibility is always present when you have two peopie deal- 
ing together. If one man is corrupt, and he wants to try to corrupt 
another, he can probably devise Ways and means of try ing that. 

Mr. DeWinp. It is an obvious opportunity for a taxpayer who is 
under very great threat involving the loss of his personal liberty to 
try to induce a revenue agent to agree that the disclosure was in fact 

made some weeks before it was in order to predate the investigation. 

Mr. SCHW ARTZ. Yes: it is possible. There is one other factor which 
I do not believe was fully brought out and that is in these cases where 
you had a controversial voluntary disclosure issue, it imposed a set 
of circumstances which must have been disposed of and would have 
to be disposed of be fore you would ever ps dow n to the real issue 
involved as to whether or not there had been a violation of the internal 


revenue laws. In every case where we went to litigation when the 
voluntary disclosure issue was raised, the prosecutive authorities were 
in effect faced with two trials. They had to first disprove the tax 


payer’s contention that he had rece ‘ived immunity. Only after that 
was out of the way could you get down to the real issue, the inten- 


tional evasion of the tax. 

Mr. DeWinp. Have you found that substantial numbers of cases 
reaching trial have involved the motions in advance of trial or other 
legal steps to try that issue? 

Mr. Scuwarrz. We have to my knowledge eight instances where the 
voluntary disclosure question has been raised. 

Mr. DeWinp. You mean eight decided cases? 

Mr. Scuwarrz. One of those eight was an oral opinion of the court 
without, memorandum or a written decision. The taxpayer thereafter 
changed his plea to a plea of guilty and the case was disposed of. 
That was the Ditchik case in New York. 

The others are decisions of record, one of which is still in litigation 
in California, and another is on appeal in the fifth circuit. 

Mr. DeWrxp. That would be an inevitable result of the voluntary 
disclosure policy, would it not, to increase the number of claims of 


immunity ¢ 


Mr. Scuwarrz. Yes. 

Mr. DeWrnp. Am I correct in thinking that all of those cases have 
been dec = a in favor of the Government with the exception of the 
Liebster .¢ 

Mr. Scuwartrz. The Liebster case was decided in favor of the tax- 
payer. The district court decision in Mississippi on the White case 
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was in favor of the Government. That is still on appeal. The one in 
California has not been decided at the district level yet. 

Mr. DeWrnp. The New York case was decided in favor of the 
Government ? 

Mr. Scuwarrz. The Ditchik case and the Lustig case were decided 
in favor of the Government. The Harlic Bag case was in Connecticut 
and decided in favor of the Government. And the Colonial Rubber 
Co. case in the district of Massachusetts was decided in favor of the 
Government. However, we had a constant problem in the review of 
our cases at the Penal Division level both in the field and in Wash- 
ington in attempting to sort out the Liebster case situations. ‘That 
was a constant threat in every case that went through. Where you 
had a borderline case, you might say in the twilight zone where the 
Government Was not in a position to disprove what the taxpayer 
alleged. That is. the taxpayer alleged that he had ho know ledge that 
an investigation had been initiated. Each one of ~— instances was 
a constant threat, and as a result in this borderline field administra- 
tive officials had to make decisions one way or her oh We had 
to resolve many of those cases in favor of the ti ixXpaver because we 
just did not have the evidence to establish cle arly that the t: axpayer s 
confession and self ine} iminating evide nee came in voluntarily. His 
constitutional rights would be violated if that evidence was used 
against him. 

Mr. DeWinp. Mr. Schwartz, have you found that the voluntary 
disclosure policy has had any tendency to encourage field offices of 
the Bureau, the special agents and regional couns sel, to decide to 
recommend no prosecution in cases where the voluntary-disclosure 
policy has not been complied with, but there has been cooperation 
after the investigation was begun‘ Do you understand what I am 
vetting at? 

Mr. Scuwarrz. Not completely. 

Mr. De WLnp. Let mie rephrase my question. 

I have the impression that in a good many instances cooperation 
brought about too late to comply with the requirements of the volun- 
tary disclosure has nevertheless resulted in seaiieindetines of no 
prosecution, perhaps induced in part by the voluntary-disclosure 
policy. 

Mr. Scuwarrz. I believe you will find that is on an individual basis, 
and not because of any prior announced policy. ] do know of cases 
where the taxpayers have come in after an investigation has been 
initiated, and through their counsel they have established to the full 
satisfaction of the attorneys and the agents that the evidence which 
the t axpayer has cannot be obtained by the agents in an V boa ‘r way. 
If the t: axpayer exerc ises his rights against self-incrimin 1 he can 
sit on that evidence and the agents cannot do a y eomampa 2800 % Where 
when the Government is on a dead-end street in a situation of that 
kind, there have been instances where the Government has taken that 
evidence in order to get the additional tax. 

Mr. DeWtnp. Certainly apart from that category of cases in a 
situation where the taxpayer comes in and makes a voluntary dis- 
closure or thinks he is making a voluntary disclosure only to find 
that an investigation has been begun, has there not been a tendency 

yl ] 


ere the taxpayer claims correctly or incorrectly that he had no 
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know ledge of the investigation to in fact treat it as though it were a 
volunt ry clisclosure ¢ 

Mr. Scuwaktrz. There probably have been such instances. I cannot 

recall any cases by name. There may have been several or many cases 
settled on that basis. 

DeWinp. Have you found evidence of regional disparities in 

the application of this polic: vy. that Is, that in some regions a claim of 

ration would be taken as in effect 


no knowledge of a prior invest! 
making it a voluntary disclosure, and other disparities of application ‘ 

Mr. Scuwarrz. Yes: there was disparity of appli ation as between 
the different regional otlices. We attempted to cover that by our re 
views here in Washington to assure uniform application. 

Mr. DeWinn. Would it be a correct conclusion that the existence 
of the voluntary disclosure policy has had a tendency to weaken the 
prosecution operation even in cases where it was not technically in 
volved ¢ 

Mr. Scuwarrz. Yes; I would say so. 

Mr. DeWinp. We had some discussion here yesterday, Mr. Schwartz, 
which was somewhat inconclusive, as to Just how the Bureau of In 
ternal Revenue proposes to act without the voluntary disclosure policy. 

Specifically the question I have in mind is whether in all cases recom- 
mendation for prosecution will go forward despite voluntary dis 
closure and that factor wi ill be le ft tothe consider: ation of the De part 
ment * Justice, ill it be considered as a possible factor In a 
decision not to Mert ate prosecution by the Bureau / 

Mr. Scuwarrz. May I pass that question to Mr. Lynch ¢ 

Mr. Lyneu. Mr. DeWind, | appreciate the opportunity to clarify 
the discussion yesterday about that, because the two subject matters 
of health policy and voluntary disclosure were being discussed, and 
I think it was left in some confusion here. 

The answer is that the voluntary character of the disclosure would 
be just one consideration to be given weight as to whether or not 
prosec ution should be recommended. 

Now. I would like to say here that | would hope that 1 would not be 
led by that im quiry into stating another policy of voluntary clisclosure 
he re as a p art of : pub lie record, whic h peopl le coul come in and Say 
was publicly ssa and that there was an inducement or promise 
that was made as to what the result would be, and that they were led 
to make the disclosures on account of that cee ol ‘ policy ‘ I 
think it is a very fair question as to what the treatment would be, 
and I think it is just factual, the extent to which au person made vol 
untary athens would be a consideration that any prosecutive or 
Investigative agency making recommendations as we do would take 
into consideration. But it is imperative to us in terms of this change 
im policy that we have announced that it not be accepted as a me 
chanical open procedural device of immunity or as an inducement 
or promise. It would be handled, as L understand it and the people 
from the Department of Justice here are so much better versed in 
it—as in any area of criminal law in connection with any Federal 


statute tl at pl ‘scribes an act as being a criminal act and prescribes 
a penalty for it. 

\s | understand it, it is not the policv—certainly T believe our gen 
eral awareness of this will suflice—it Is not the pohies as to other 


Federal crimes that one would come in and say, “I have broken a 
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Federal law.” to a United States attorney, and “I will tell you about 
it if you will promise me immunity.” Of course, it does not happen 
and it is not part of the system of our law enforcement. 

On the other hand, we all know that when it comes to the operation 
of the prosecutive and judicial machinery, it is a factor along with 
all other circumstances in weighing what the appropriate penalty 
should be. It is brought to the attention of the court, and it enters 
into the consideration of the prosecution official. 

Mr. DeWinp. Then if [ understand what you are saying, Mr. Lynch, 
it comes down to this: Probably the Treasury Department never had 
a legal basis for the voluntary disclosure poli vin the first place, that 
is. to offer promises of munity in ex hange for certain acts. 

Secondly, that while in certain cases which might be forwarded 
for prosecution, but for a voluntary disclosure, the decision in the 
future may be made not to forward such cases because of the volun 
tary aspect of disclosure, but there 1s no promise in advance. 

Mr. LYNCH. That is correct. 

Mr. DeWinp. It is a matter of administrative discretion of a rathet 
high order. 

Mr. Lyne Hi. That is correct, and the decision ought to be based upon 
a summation of all the facts and circumstances in the case. 

Mr. DeWinp. It does involve a very delicate exercise of adminis 
trative discretion which vou feel is something that must be entrusted 
To an ndministrative office) charged with the responsibility for prose 
cution ¢ 

Mr. Lynenu. I do: and I would like to say further I believe it is a 
responsibility that arises in the first instance in the Bureau of Internal 
Revenue for this reason: That unlike a purely investigative agency, 
the Bureau of Internal Revenue has the responsibility for the admin- 
istration of the tax laws. One important area of administrative 
decision is whether in case of tax evasion it shall he treated as one 
for civil penalties or for criminal penalties. So there must inevitably 
be a decision as part of that administrative process, which is imposed 
Upon the Bureau of I) ternal Revenue. us to whether the case should 
proceed with civil penalties, or whether it should go forward with 
a recommendation for prosecution. 

Mr. DeWInp. Do | understand that what you are saying Is that in 
the exercise of this administrative discretion as to whether or not to 
forward a case to the Dr partment of Justice the factor of the volun 
tary disclosure would be taken into account to a greater extent than 
simply deciding whether prosecution would be rendered unsuccessful 
asa jury matter! 

It would be something broader than that. It would involve a deci- 
sion on the public policy basis that it is not desirable to prosecute any 
particular case given all the factors, including the voluntary nature of 
disclosure. 

Mr. Lyxcu. That is rig 
think vou will appreciate my caution on this—that I certainly do not 
want to lead anyone to assume that any part of this record amounts 
in substance to a restatement of a voluntary disclosure policy that 
would operate as a matter of inducement or reliance. 

Mr. DeWtnp. Yes. 

] 


Mr. Lynenu. That is, as to anyone in coming forward and making 


| 
} 


it. IT want to say in answer to that—and I 


any lise losure of any tax ey isIONn. 
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Mr. DeWrnp. It remains a matter of administrative discretion 
which by the nature of things there can be no advance promises. 

Mr. Lynen. That is correct. 

Mr. DeWrnp. You do not have any feeling that that whole question 
of discretion should be passed along to the Department of Justice 
so that it would be left in all cases to the Department of Justice to 
pass on those factors ¢ 

Mr. Lyncu. I donot. I think there is a responsibility as an admin- 
istrative agency we should assume and must assume. The basis of 
that is that it is the necessity for a decision as to whether a case will 
be treated on a basis of civil liability or criminal liability. I would 
think that if every case—and I am not speaking merely of cases where 
there is an element of voluntary disclosure alone—but if every case 
were to go through this whole process to go to the Department of 
Justice, the result would be terrific delay in the determination of civil 
penalties and the collection of civil penalties. 

One of the things that the members of the committee know is the 
fact that one of the continuing practical handicaps of the Bureau is 
that the force is not sufficient now to investigate every case it would 
like to investigate. And then to prolong the processing of a case 
through many more areas of consideration I think would result to the 
detriment of the tax system. 

Mr. DeWinp. Mr. Chairman, I have no further questions. 

Mr. Lyncu. May I add for the record that when you made your 
opening statement, Mr. DeWind, I believe you said that the operation 
would need some clarification, and may I say that Commissioner 
Dunlap and I are in complete agreement as to the statement I made. 

Chairman Kine. Very well. 

Mr. DeWinp. Those are all the questions I have for the Bureau 
representatives. 

Chairman Kine. You are excused, gentlemen. We appreciate your 
coming before the committee. 

Mr. Scuwarrz. Thank you, sir. 


STATEMENTS OF ELLIS N. SLACK, ACTING ASSISTANT ATTORNEY 
GENERAL AND CHIEF, APPELLATE SECTION, TAX DIVISION, 
DEPARTMENT OF JUSTICE; AND MEYER ROTHWACKS, CHIEF, 
CRIMINAL SECTION, TAX DIVISION, DEPARTMENT OF JUSTICE 


Chairman Kryxe. Will you identify yourself, Mr. Slack? 

Mr. Stack. I am Ellis N. Slack. I am now Acting Assistant At- 
torney General. My regular position in the Department of Justice is 
in charge of the Appellate Section of the Tax Division. 

Mr. Kean. You are now acting in charge of the Tax Division? 

Mr. SLACK. Temporarily ; yes. 

Chairman Kine. Mr. Rothwacks, have you been elevated or demoted 
since we last heard from you? 

Mr. Rornmwacks. I am happy to say, Mr. King, that I am still 
head of the Criminal Section of the Tax Division, and trying to 
function as such. 

Mr. DeWinp. Mr. Slack, I assume that the decision on the part 
of the Bureau of Internal Revenue to refer cases for criminal prosecu- 
tion directly from its field offices and offices of regional counsel to the 
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Department of Justice is a matter that was discussed with the Depart- 
ment of Justice prior to the announcement of the decision ‘ 

Mr. Suack. Yes. That was discussed with the Treasury Depart- 
ment, and we are in complete accord with that policy. 

Mr. DeWinp. Mr. Slack, could you state for the subcommittee just 
what is the process of review that the ( riminal Section of the ‘Tax 
Division makes of cases referred by the Bureau of Internal Revenue 
for prosecution ¢ 

Mr. Siack. Yes. The case is first received in the Criminal Section 
of the Tax Division, that is Mr. Rothwacks’ section. He reviews the 
case to determine principally the type of case, the type of violation 
that has been charged, and then makes an assignment to one of his 
attorneys. 

Generally speaking, that attorney will offer, or in most cases they 
have requested, attorneys for the taxpayer a chance for conference 
prior to sending the case out for prosecution. So if there is a request 
for a conference in file, they will notify the attorney for the taxpayer 
that the case is here and see if some date can be arranged for a 
conference. 

If there is no request for a conference on file, the attorney studies 
the case, writes up his recommendation, either for or against prosecu- 
tion, and gives his reasons why the case should be prosecuted or why 
it should not be prosecuted, or whether in his opinion additional 
evidence might strengthen the ease. 

It goes forward then to Mr. Rothwacks, who assigns that case to 
one of his reviewers to determine whether in the opinion of the re- 
viewer the case should go out for prosecution. 

I might say if it is either for or against prosecution, it goes to 
this reviewer. After that review, it goes back to Mr. Rothwacks. 
He gives the case a further review, and then it proceeds into the 
Assistant Attorney General, who reads the recommendations, but of 
course he could not give it the study that the attorney down the 
line can. 

If it is determined that the case should be prosecuted, it then goes 
back to the attorney in the section, and he prepares a letter to the 
United States attorney explaining the case, and what we wish done 
with it after it is received by him. 

If it isa case for no prosecution, it is returned to the Bureau of In- 
ternal Revenue. Or if it is a case we feel could be strengthened by 
additional evidence, we write a letter to the Bureau in which we sug- 
gest how we think the case might be strengthened, or we say, if it can- 
not be strengthened, then we do not believe it should be prosecuted. 

Mr. Di WIND. While there would be a considerable variation of 
course, case to case, can you indicate about what the average period 
of time involved in that process, from the time the case is referred to 
the Department of Justice until it is referred to the United States 
attorney or sent back to the Bureau would be? 

Mr. Suack. That would be a diflicult question to answer at this time 
because of the varying periods involved. Right now we are process- 
Ing Many cases that have been received since the first of the year. In 
other words, there are some cases in our offices or some cases now out in 
the hands of the United States attorney that have been received from 


] 


the Internal Revenue since the Ist of January. 
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I cannot say that that has always been true, and I do not have 
any figures showing the average time those cases spend in the Depart 
ment of Justice. I will say this, though, that while Mr. Caudle was 
in charge, he had a very liberal conference policy, and it seemed that 
there was a conference at every stage along the way. With the orig 
inal attorney, the attorney who gets the case originally, with the 
conferee and finally in Mr. Caudle’s office, so naturally with that lib 
eral policy, it would drag on and on until it is hard to say just how 
long the average case stayed there. 

But I might say we have changed that policy. At the present time 
we permit one conference with the attorney to whom the case is 
assigned initially. 

Mr. DeWinpv. The process that this subcommittee has seen in a 
number of cases that were before it in which a number of attorneys 
had a number of conferences has now been discontinued. 

Mr. Siack. That is right. 

Mr. Kean. As I understand it, the procedure is this: The In 
ternal Revenue Bureau to Rothwacks, Rothwacks to attorney, from 
the attorney back to Rothwacks, from Rothwacks to a reviewer, from 
the reviewer back to Rothwacks, and from Rothwacks to Slack? 

Mr. Suack. That is right: yes. 

Mr. Kean. | wanted to vet that clear. 

Mr. DeWinp. Which of those steps are routine and require no time, 
imply a routine matter, and which require consideration / 

Mr. Stack. The mitial assignment to the attorney takes the longest 
time. because he must study the file, study the evidence, and hold aun 
conferences necessary on the case. 

Mr. DeWtxp. Under your present policy that is the taxpayer's 
opportunity Tor a conference with the initial attorney 

Mr. i MC Kk. With the initial attorney that as all. Mr. Rothwacks 
tells me that the average routine case he does not send it back to a 
reviewer. ‘That is in the more difficult cases. 

Mr. DeWinp. So that step may be omitted in the routine cases 

Mir. SLAcKk. In the routine cases that step would be omitted, and 
particularly is that true in the case where the attorney recommends 


/ 


prosecutlol ” In the no prosecution cases it would probably vo back 


tou reviewer, 

Mr. DeWinxp. Can you state this: If you do not know what the 
time period has been in the past on the average, can you state now 
what vou estimate will be the time period hecessary, Or pe rhaps the 
maximum time period you will have a case in the Department of 
Justice from now on / 

Mr. Stack. That toa great extent will depend upon the uniformity 
with which these cases are sent to the Department of Justice. Year 
in and vear out we have found that the cases do not flow into our 
oflice until just prior to the time when the statute of limitations 
expires. Since November 1 of last vear we have received 235 cases 
in just a little bit over two and a half months’ time. So you can see 
that the last part of the vear, just prior to the time the statute of 
limitations expires, these cases swamp us. If we could get them 
uniformly throughout the year, we feel we could probably process a 
ease and have it in the hands of a United States attorney in a 2 


months’ pel od. 
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Mr. DeWinv. Are you conducting any discussions with the Bureau 
of In ternal Revenue to try to sc ‘hedule the workload ¢ 

Mr. SLAC K. Yes: v we have. Kach year we have held conferences 
with them and explained to them just what our situation was. This 
year we had a letter from them in which they said that no case 
involving the statute of limitations, that is, the expiration of the 
statute of limitations for the year 1945 would be sent to us after 
December 15, except under exceptional circumstances. Nevertheless 
ve are still receiving cases involving 1945. 

Mr. DeWixp. Would you anticipate that the elimination of the 
Penal Division review in Washington would provide a substantial 
speed-up in the transmittal of cases ¢ 

Mr. Stack. I would not want to answer that. sir. for this reason: 
I guess they are all human, and they do not work these cases until 
the statute of limitations starts creeping up on them. Then they 
start pushing them out. IL suppose the answer is that everybody 
thinks, “I have p le ‘nity of time on this case, so 1 will do some other 
case first.” The first thing you know the statute of limitations 1s 
creeping upon you and then the y have to send it forward. 

Mr. DeWinp. Do you have any suggestions as to how that problem 
should be met / 

Mr. Stack. Yes. I think if a drive was made early in each year 
after ! larch Lo to get cases to us in a uniform flow, that would elimi 


nate thi > pea < load that we gel between November 1 and March Ld. 
Mr. DeWinp. Apart from that effort to control administratively 
the flow of the work, you have no specific suggestion as to how it could 


be done more on schedule / 

Mr. Siuack. Not at this time, without giving it further thought. 

Mr. DeWinp. As I understand it, it is the Bureau’s position that 
regional counsel of the Bureau and the Intelligence Unit, with their 
decentralized experience, have arrived at a point where you can have 
a uniform administration of criminal tax law without requiring the 
Washington review. 

Would not that same thing be true if the cases were referred directly 
to the United States attorney by the regional counsel Would you 
get the same uniformity ¢ 

Mr. Stack. I do not believe that is true. I do not believe anyone 
can say that you can have uniformity where you have different sec 
tions of the country represe} nted and diffe ‘rent peop le nN different sec- 


tions of the country. I will give you this example. I do not have 
figures to back me up on this, but I believe that there are more prose 
cutions in the State of Maryland than there are in the State of New 


York. That does not mean there are more tax evaders in the State of 
Maryland. It means that somewhere along the line there is a dif- 
ferent prosecution policy. 

Mr. De Winp. That despite the fact that the cases are screened 
Washington / 

Mr. Suack. I understand the Maryland cases are handled here in 
Washington, whereas the New York cases are sheeted by the regional] 
counsel's office in New York. 

Mr. DeWtnp. You are saying that more cases are referred to the 
Department of Justice involving Maryland taxpayers than there are 
in the entire State of New York? 
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Mr. Stack. That is correct. 

Mr. DeWtinp. You are addressing yourself to the fact that you do 
not think there is uniformity of attitude among the regional counsel ? 

Mr. Stack. That is right, and that is where the human element 
enters into it. 

Mr. DeW inp. How about uniformity of administration by the 
United States attorneys ¢ 

Mr. Stack. You would have the same thing. You have 94 United 
States attorneys, or 64 of them which generally handle tax cases. It 
is our experience some of them just do not care for tax cases. Others 
like tax cases, So you have 64 different people administering a prose- 
cution poli - 

Mr. DeWinv. Do you have any impression as to any variations in 
policy at the Intelligence Unit level ? 

Mr. Stack. No; I have no impressions whatever on that. 

Mr. DeWrnp. You cannot tell to what extent the situation you men 
tioned as an example of Maryland and New York, to compare results 
from the Intelligence Unit, practices or regional counsel practices? 

Mr. Stack. No: I do not know. 

Mr. DeWinp. You do not mean that a greater percentage of cases 
referred to regional counsel in Maryland come forward than is the 
case in New York? 

Mr. Stack. I think that is true, because the State of New York un- 
doubtedly has a lot more taxpayers. I do not know what those figures 
are, but it must be several times. Undoubtedly there are more tax 
evaders in the State of New York than there are in the State of Mary- 
land. But I say we seem to get more tax cases for prosecution from 
the State of Maryland, than we get from the entire State of New York. 

Mr. DeWinp. Do you find these regional variations are quite prev- 
alent ? 

Mr. Stack. No. I cite that because I do not believe that the Mary- 
land, Virginia, or North Carolina cases funnel through a regional 
counsel’s office. 

Mr. DeWrnp. I am sorry. Would you say that again? 

Mr. Stack. I do not believe the cases in Maryland, the District of 
Columbia, Virginia, North Carolina, possibly West Virginia, I do not 
believe they funnel through a regional counsel’s office. 

Mr. DeWtnp. You mean they go directly to the Penal Division in 
Washington ? 

Mr. Stack. I think it is direct to the regional counsel, or I should 
say to the Penal Division here in Washington. 

Mr. DeWrnp. Is that a fact, Mr. Schwartz? 

Mr. Scuwarrz. That particular area is handled by an assistant 
head of the Penal Division in Washington for the convenience of 
taxpayers here, rather than sending them to Atlanta. Under the 
new procedure, we will have a district counsel in this area who will 
be separate from the Penal Division, and will refer his cases directly 
to the Department of Justice. 

Mr. DeWrnp. The function of the regional counsel for that area 
has been entrusted to the assistant head of the Penal Division / 

Mr. Scuwarrz. That is right, because Washington is the popula 
tion center of that particular region 4. 

Mr. DeWinp. And his decisions have been subject to review by 
the Penal Division in the same way as the decisions of the regional 
counsel ¢ 





lo 
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Mr. Scuwarrz. Yes; in the past. 

Mr. DeWinp. Is it your view, then, Mr. Slack, that the necessary 
element of uniformity can only be established by review in the Tax 
Division in Washington ¢ 

Mr. eg K. Yes; I believe that wholehe artedly. That the spe 
way you can have uniformity of prosecutions is to have those cases 
funneled saecetaai the Department of Justice, and from there on out to 
the United States attorneys. 

Mr. DeWinv. How does that establish uniformity, Mr. Slack? 
Regional counsel have widely differing attitudes, and there will be 
a lot of cases that will never come forward to you to pass on. 

Mr. Stack. Mr. Rothwacks has just said it establishes uniformity 
as to those cases that we get. 

Mr. DeWinp. As to the cases that you get! ¢ 

Mr. Stack. Because they are being reviewed and they are being 
handled by one section of the De ~partment of Justice. 

Mr. DeWunp. Are you saying that you believe there is an element 
of uniformity lacking at the Bureau of Internal Revenue that you 
will never get any chance to correct ¢ 

Mr. Stack. I would not know that at all. I was just citing that one 
example on uniformity. 

Mr. DeWinp. That is an example of a lack of uniformity that you 
cannot correct, because the cases cdo not come to yout 

Mr. Stack. As long as you have the human element entering into 
any of these cases, you are going to have some people who are more for 
prosecution than others are. 

Mr. DeWtnp. I can understand that, but I gather that has resulted 

fairly wide disparities of treatment. 

Mr. Stack. I just cited that one example, because I do think there 
are more of those cases in this one region. I do not know why, but we 
seem to get more cases from the State of Maryland than we do from 
the State of New York. 

Mr. DeWrnp. And that is the only situation that you are aware of 
where there seem to be regional differences of attitude about tax 
prosecution ¢ 

Mr. Stack. I would not want to say that because the Chicago office, 
we do not know how many cases go into that office. The San Francisco 
office, we do not know how many cases funnel through there, or the 
New York office. 

Mr. DeWinp. Then you have no assurance whatsoever that this 
present system is going to assure anything like uniformity of applica- 
tion of the penal statutes ¢ 

Mr. Stack. Only in those cases that reach our office. 

Mr. DeWrnp. Then you have some evidence, I believe, to suggest 
that uniformity would not exist at the Bureau level on the cases sent 
forward to you ¢ 

Mr. Stack. You would have that in any case where you have people 
in widely separated cities and towns reviewing these cases. You have 
the human element entering into it there. 

Mr. DeWrnp. Unless you have a centralized review of all the cases. 

Mr. Stack. That is right; a centralized review of that. 

Mr. DeWinp. In your judgment, would such a centralized review 
of the cases be necessary to provide a substantial measure of uni- 
formity ¢ 
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Mr. Stack. It is difficult for me to say that, because we have just 
agreed with the Treasury Department that we would accept those cases 
direct. We are in full accord. It is all right with us to send them 
direct, but we reserve the right, of course, to review those cases so as 
to have uniformity of prosecution throughout the country. 

Mr. DeWrnp. You either have uniformity at the lowest level of 
recommendation or you do not have uniformity. 

Mr. Stack. Mr. Rothwacks just said we cannot discuss uniformity 
below our level because we must assume, and we do, that they are ap- 
plying the uniform policy. 

Mr. DeWrnp. I understand you are in complete agreement on the 
desirability of the present policy ¢ 

Mr. Stack. In other words, the point that those cases reach us, we 
feel is no concern of ours. In other words, if they want to start those 
cases to us from the lowest position in their organization, we will take 
those cases and review them here. Whether they go all the way up the 
line and are reviewed, we are not in a position to tell them just how 
much review they are to give these cases. 

Mr. DeWinp. You say you are in complete agreement on the de- 
sirability of the present policy, and you are saying you do not care 
what policy they follow ¢ 

Mr. Stack. I do not think I quite said that, or I did not make 
myself clear. In other words, as long as the law provides that they 
are to make these investigations, it seems to us we are not in a position 
to tell them just how much review they should give any case. If they 
fee] they can give a case all the review that is necessary in the regional 
counsel's office or in the district counsel’s office, and they want to 
send them direct to us: that is agreeable to us. 

If they have these centralized and they have the right type of men 
to review the cases, there is no reason why they could not be reviewed 
at that level, as well as the level here in Washington. And it was 
my understanding that these cases going through the regional coun- 
sel’s office came to Woshington and were reviewed here only for an 
abuse of discretion. They did not review the case in the same way 
that they were reviewed at the level of the regional counsel. 

Mr. De WmInp. | suppose it is a review designed to establish sub 
stantial uniformity. 

Mr. Stack. In other words, the Penal Division was decentralized. 
The regional counsel’s office in New York, Chicago, and San Francisco, 
was the Penal Div ision itself, SO there was ho reason for review here 
in Washington. 

Mr. DeWinp. There was no reason for review only if you assumed 
that they had centralized offices and maintained uniformity of prac 
tice? 

Mr. Stack. That is correct. 

Mr. DeWrnp. If you believe that uniformity of local administra- 
tion can be obtained by the Internal Revenue Bureau with reasonably 
competent people, why can you not attain that same measure of reason- 
able uniformity by having direct referral to the United States at- 
torneys‘ 

Mr. Stack. First, the Attorney General is the chief legal officer 
of the Government. If he is going to be responsible for the prosecu 
tion of these cases, he should be the one who decides what cases are 
going to be prosecuted and what cases are not. And the only way 
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he can be responsible and the only way be can fulfill his job in doing 
that is to have those cases come through his office here. 

Mr. DeWinp. Aren't there a number of Federal crimes for which 
direct referral to United States attorneys is the rule? 

Mr. Sack. Yes: there is quite a2 number on which there is direct 
referral, and there are also quite a number of cases that 
the Department of Justice here in Washington, 

Mr. Dy WINp. What are the ditkerences of application involved in} 
these two different policies ¢ 

Mr. Stack. I do not know that I could tell you what the considera 
tions are. The tax cases, of course, go through. I understand that 
mail fraud cases do not gothrough. There are 15 groups of cases that 
I understand go through the Department of Justice here and then 
vo tothe United States attor nev, W hereas other cases go clirect. 

Mr. DeWinp. Some cases are required to be submitted to the At- 
torney General by statute, are they not. before they are referred to 
United States attorneys, such as the Antiracke« teering Act 4 

Mr. Stack. I am not too sure of that. [ wouldn't know. 

Mr. DeWinpb. There being a requirement of reference of tax cases to 
the Attorney General, what are the administrative considerations 
which make tax cases different from other cases / 

Mr. Siac Kk. I think that everyone recognizes that a tax case Is some 
what different than, let us sav, some of these other crimes that are 
referred direct to United States attorneys. In other words, you have 
a lot of small cases. Generally a tax case is a big case. It generally 
means a lot to the taxpayer. You are charging him with a fe lony. 
It is a serious proposition. 

Mr. DeWinp. Let me put it this way: What about other frauds on 
the Government / 

Mr. Stack. What do you mean? Whether they 
Department of Justice? 

Mr. DeWinp. Is there not direct referral to United States attorneys 
of other crimes involving frauds on the United States Government ? 

Mr. Stack. I do not know just what category that would fall in, 
whether that comes through the Department of Justice and then the 
United States attorney, or whether that woes direct. 

Mr. DeWrnp. It is my belief that a good many crimes involving 
frauds on the Government are referred directly to the United States 
attorneys. 

Mr. Suack. I think someone said the other day that there were 15. 
Here are 11, which are some, not all: Civil rights offenses 

Mr. 1); WIND. These are cases referred to the Attorney General, or 
directly ¢ 

Mr. Siuack. They are referred to the Attorney General. 

Civil rights offenses: economic controls: espionage; sabotage: sedi- 
tion: treason: Fair Labor Standards Act cases: Federal Indenture 
Act offenses: Foreign Agents Registration Act violations: Hatch Act: 
Corrupt Practices Act offenses: violations of military regulations as 
to military areas or zones; labor-management relations cases; Strike 
breakers Act violations: and war frauds. 

Mr. DeWinp. Of those, which are referred to the Attorney General 
as a matter of administrative practice and which by statutory re- 
quirement ¢ 

94411—52 12 
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Mr. Stack. I do not know whether any of these are required to b 
referred by statute. It would seem to me that would be something 
within the administrative field of the Attorney General's office, and 
he could determine himself whether or not a case should be referred 
direct, or whether it should come through his office in Washington. 

Mr. DeWtinp. Do you have a list of the Federal crimes that are 
referred d rectly to United States ittorneys ¢ 

Mr. Stack. I do not have that: no. 

Mr. DeW inp. Could you obtain such information so that the com 
parison would stand out? 

Mr. SLACK. | think we could. 

Mr. DeWtnp. What about violations of the Securities and Ex- 
change Act? Are those referred for prosecution direct to United 
States attorneys ¢ 

Mr. Suack. I assume they must be. I do not see them on this list. 
l clo not know of ny own ka owledge. 

Mr. DeWtnp. What is the difference in basic policy between that 


sort of violation and a tax violation ? 


Mr. Stack. I cannot say astothat. I can say that in certain cases 
on the tax violations, for instance, we have authorized direct referral 
’ 


on the failure of these gamblers to buy this $50 stamp tax. We 
thought that would be something that did not need review by the De 
partment of Justice. We have authorized clirect referral of those 
cases, 

Mr. DeWtxp. Uniformity of administration in those cases would 
be quite desirable, would it not ? 

Mr. Stack. Yes: but that is a case where, if a fellow fails to take 
out his stamp and you find him gambling, you have a clear-cut case. 
Oby iously you do not need to refer a case like that through the Depart- 
ment of Justice to see whether your e\ idence is going to stand up. 

Mr. DeWinp. Is the factor of complexity of issues involved ¢ 

Mr. Stack. I think that is the answer; yes. 

Mr. DeWinp. And it has been decided as to tax litigation and other 
specific crimes, that the complexity is such as to require Washington 
review in order to establish uniformity of policy ¢ 

Mr. Suack. That is right. 

Mr. DeWinp. It would seem to me that is a rather persuasive argu- 
ment for Washington review by the Bureau of Internal Revenue, if 
you are going to have uniformity. 

Mr. Stack. I do not want to speak for the Bureau of Internal Reve 
nue, but they have decentralized their Penal Division into the regional 
counsel oflices. 

Mr. DeWINb. Yes. 

Mr. Suack. And, theoretically, they are giving them the same re 
view at the regional counsel's level as they were giving them here in 
the Penal Division. 

Mr. DeW inp. Isn’t similar decentralization possible with respect to 
the United States attorneys f As a matter of fact, tax cases were at 
one time referred directly to United States attorneys ; were they not, 
before 1933 7 

Mr. Stack. Yes; I think they were referred direct prior to 1933, 
but not very many cases. You will recall—I do not know whether 
you de—but it is just of recent years that these tax cases have devel- 


oped into such a stream of prosecutions. 
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Mr. DeWinp. I realize that. 
Mr. SLACK. I wo ld ay up through L945 th re were genel lly only 


SO to 100 cases referred for prosecution each vear, 


Mr. DeWrnp. It would seein to me that. viven this volume of tmx 
prosecution, 1! evitably the Department of Justice cannot disassociate 
itself from the over-all policy; and, if you believe that centralized 
review is necessary asa matter of policy to estabtish desirable uniform 
ity in fairness to all taxpayers, you would have to be necessarily con- 
cerned that the same review be practiced by the Bureau of Internal 
Revenue. because in the long run the Department of edi stice becomes 
involved 1hh any public re per ussIONs on the prosecution police ies, 

Mr. Snack. Yes; that istrue. Of course, you have to take into con 
sideration the statute in these cases. You see, the Commissioner of 
Internal Revenue has the authority to compromise one of these crim- 
inal cases at any stage of the game. Likewise, the Attorney General 
has that authority after referral by the Commissioner of Internal] 
Revenue. So, if the Commissioner of Internal Revenue decides to 
compromise one OT these Cases prior to referring it to us, that cannot be 
any of our concern. 

That is just another reason why | Say these tax cases are in some- 
what of a different category than your general crimes. I do not know 
of any statute giving the Attorney General authority to compromise 
a crime except. in section 3761 of the Internal Revenue Code that 
authorizes him to compromise one of these tax cases at any stage of 
the game. 

Chairman Kine. We will close for the evening, gentlemen. We will 
reconvene at 10 o’clock tomorrow morning. 

(Whereupon, at 5:05 p. m., the hearing was recessed until 10 a. m. 
Thursday, January 24, 1952.) 
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THURSDAY, JANUARY 24, 1952 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON ADMINISTRATION 
or THE INrernaL Revenve Laws 
rv rHe ComMITrert on Ways AND MEANS, 
W tshington. dD. G's 
The subcommittee met, pursuant to recess, at 10:15 a. m., in the 
main hearing room of the Committee on Ways and Means, New House 
Office Building, Hon. Cecil R. Kine (chairman of the subcommittee ) 
presiding. 
Present: Representatives King (presiding), O’Brien, Keogh, Kean, 
Curtis, and Byrnes. 
Present also: Adrian W. DeWind., chief counsel: Bruno Schachner, 
special counsel; and Stanley S. Surrey, special counsel. 
Chairman King. The subcommittee will be in order. 
Mr. MeCormick, will you come forward, and we will get your testi 
mony and allow you to go on with your other business. 


STATEMENT OF ROBERT L. L. McCORMICK, DIRECTOR OF RESEARCH, 
CITIZENS COMMITTEE FOR REORGANIZATION OF THE EXECUTIVE 
BRANCH OF THE GOVERNMENT 


Mr. McCormick. My name is Robert L. L. McCormick. I am 
director of research, Citizens Committee for Reorganization of the 
Executive Bran hy of the Government, more generally known as the 
Citizens ( ‘ommittee for the Hoover Report. 

The Citizens Committee, on January 22, 1952, testified before the 
House Committee on Expenditures in favor of Reorganization Plan 
No. a Because we believe it to be a major step toward ficiency and 
economy in the Federal Government, we support it. In our opinion, 
the reorganization proposals and the plans for extending the merit 
S\ stem to inelude the collectors of internal revenue are fully consistent 
with the recommendations made by the Commission on Organiza- 
tion of the Executive Branch of the Government over 2, years ago. 

While the plan is all right, we believe that its submission after sub- 
stantial seandals have occurred is something of an anticlimax. The 
same was true of the RFC plan last year. We believe in reorganiza 
tion al il preventive. In other words, we do not he lieve in reorganl 


} 
] 
i 


zation ona scandal-by-scandal basis. 
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Former President Hoover, on Saturday, December 29, 1951, in a 
radio broadcast from Boston, hit the nail on the head so far as this 
matter is concerned, when he said that 
if the Hoover Commission's recommendations on collectors of internal revenue 


1 


and other political appointees had been accepted 2 


» years ago 


when they were made 


} 


these seandals could not have occurred 

He also stated of the tax collectors: 

They are mainly selected by political bosses. They are certainly selected 
with their approval. The determination of their fitness is pretty much based 
upon their ability to get votes 

The Civil Service Commission, a bipartisan semi-judicial body, 
makes vigorous inquiries into the loyalty, character, and integrity of 
job applicants when it is taking people into the normal civil service, 
and also conducts a vigorous eXamination to determi e their com- 
petence in special fields. This method was endorsed by Mr. Hoover 
in the same speech when he said: 

If such checks had been made, we would not be finding so many rotten apples 
in this particular barrel. 

His statements, as quoted above, were based upon the Hoover 
Commission's finding that— 
one of the chief handicaps to effective organization of the Treasury Department 
is the political appointment of collectors of internal revenue and of customs, 
and certain other officials. These appointments are considered by some as 
sinecures They form a bar to orderly development of an experienced staff 
Politic il favoritism in petty jobs incluces the scandalous sort of con- 
duct that lately has shocked the Nation. This has injured the confi- 
dence of many of our citizens in their Federal public servants. ‘This 
reflects on the many competent, hard-working Federal civil servants. 
Too, career public servants are discouraged or denied the opportun 
ities for advancement—even when they are the best-qualified persons 
for these administrative posts. 

In his letter of January 18, 1952, to your subcommittee, Mr. Chair- 
man, Mr. Hoover points out that section 3 of the plan might contain 
one possible loophole: that the incumbents might be “blanketed in” 
to the new jobs. From the testimony given by Chairman Ramspeck 
before the House Expenditures Committee, it appears to us that the 
Civil Service Commission intends to hold examinations, but those 
examinations would be open to present employees of the Treasury; 
that is, they would have a priority. We believe that this is satis- 
factory, but that it would be better were the exams for the new posts 
to be open to all comers, However. we consider this minor and not 
a sufficient basis for voting against the plan. Normally, we would 
not feel that the examination had to be open to all comers; we would 
th nk nor! rally if would be better to promote from within. But, 
be« iuse of the situ itions that your subcommittee has dk veloped, we 


fee] differently in this case. 


As to the organizational ph ises of the bill, we have not seen all of 
the detailed proposals underlying the plan, but they appear to provide 
for decentralization, cuts in the number of units re porting to a higher 
echelon, standards, and inspection for compliance with standards 
all basic recommendations found throughout the Hoover Commission 


report. 
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If it would be possi! le, Mr. Chairman. “Al this point I would like. on 
the organizational matter. to put into the record pages 94, 25, and 
26 of appendix F, the task-force report of the Hoover Commission, 
entitled “Fiscal, Budgeting, and Accounting Systems of the Federal 
Government,” which covers some of these organization il matters. 

Mr. Kean. If there is no objection, that will be done. 

Mr. McCormick. Thank you, sir. 

(‘J he document referred to Is as follows :) 


SUGGESTED REVENUE SERVICE 


A complete reorganization of the major revenue-producing agencies of the 
Government—the Bureau of Internal Revenue and the Bureau of Customs 
into a single service of the Treasury Department would seem to be highly desir 
able. Such a merger has been recommended for several years as being advisable 
from the standpoints of economical and effective administration and the proper 
handling of the detailed tax functions The integration of the werk of the 
bureau of Internal Revenue and of the Bureau of Customs would permit most 
of the administrative services of the two Bureaus to be combined and would allow 
the field services in many instances to operate from the same offices. At the 
ration of the tax-gathering functions should be 
greatly improved by central direction through one set of officials. Further inte 
gration of some phases of the work of the Bureau of Immigration with that of 
the Customs Bureau is desirable. 

Recent surveys of both the Bureau of Internal Revenue and the Bureau of 
Customs indicate that the management of each Bureau is greatly in need of new 
directives, new approaches, and new methods. The usual drift of all long 
established bureaus toward becoming more legalistic rather than practical is 
apparent in the management of these two Bureaus. The “Investigation of the 
Bureau of Internal Revenue” for the Joint Committee on Internal Revenue Taxa 
tion, transmitted and printed in January 1948, dwells at length on the necessity 
of sweeping improvements in the management of the Bureau. It says (p. 31) 
“Unnecessarily cumbersome, outmoded, and wasteful practices have continued 
unchanged in the Bureau for decades. Some improvements in administrative 
methods have been discussed at length without result, other changes have been 
put into effect, but only after overlong discussion.” Further on the report states 
(p. 57) : “The present processing of tax returns and remittances in the collectors’ 
offices follows procedures which can properly be characterized as outmoded. 


sume time the overhead adminis 


Most of the operations are performed by hand and with the aid of such simple 
devices as pins and hand stamps rhe machinery utilized is for the most part 
worn out or obsolete in desig Up to the present time the Bureau has taken 


little advantage of changes in the technique of mass accounting and recording 
Thus, although the volume of its routine work multiplied manyfold in a period 
when photography and machine accounting were revolutionizing business treat 
ment of mass recording, computing, and filing problems, the Bureau retained with 
little change long-standing manual methods.” The recommendations of this 
report have been considered by the Burean, and action on them has been delayed 
pending the findings of a recently initiated survey of the Bureau and all of its 
operations, 

The Management Survey of the Bureau of Customs, by McKinsey & Co., com 
pleted in January 1948, says (p. Il-3) that the customs service appears “to have 
been preoccupied with the legal and technical aspects, rather than with the man 
agement aspects of the job. We believe that the latter can be strengthened 
considerably by increased emphasis on cost and prompt service, application of 


modern management techniques and equipment, and provision of certain technical 
know-how for field opera ns.” Continuing, it asserts, “Customs, probably 
spurred by critic where taking a calculated risk has resulted oceasiona 


failure to carry out the letter of the law, has further complicated its own problem 
by drawing up elaborate regulations and procedures to take care of every con 
} 


ceivable contingency These precautions have led to a considerable amount of 
duplication of effort in checks and double checks. The use of judgment has not 
been encouraged and the Customs regulations allow very little d retion rhe 


report found great need of modern accounting methods, cost-finding procedures 
and up-to-date auditing methods. It asserted (p. 11-19) that the comptrollers 


of customs would be no longer needed if modern auditing techniques were applied 
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These recommendations have been studied by the Bureau, and it is understood 
that an effort will be made to carry some of them out. 

It is suggested that the proposed Revenue Service should have assigned to it a 
legal counsel which would aid the Commissioner in working out all administra 
tive determinations and regulations where interpretations of the tax law are 
involved But questions concerning revenue matters which involve the top policy 
of the Treasury Department should be reviewed by the General Counsel on behalt 
of the Secretary of the Treasury The Revenue Service should be provided wit! 
a general staff, reporting to the Commissioner, to conduct a continuous study and 

of its operations, practices, and problems. Outside advice should be 
at frequent intervals, in order to capitalize upon business methods and 
approaches In the integration of the tax units under the | sed service, 
will be necessary to reorganize and reassign some of them, particularly thos 
dealing with minor and miscellaneous sources of interna “\ . The existing 
rccounting and statistical methods of the tax service er e thoroughly 
overhauled and modernized 


Throughout the years two import features in the control of t: receipts 


appear to have been overlooked in the Treasury's organization and fiscal pro 
} 


cedure One of these is the immediate check on cash at the point of tax collec 

tion, and the other is an independent check on tax accruals from the time of 
assessinent to the actual collection. Under the present practice the tax-assessing 
staffs in customs and in internal revenue have charge both of the assessment and 
of the collection of tax. This is literally true of customs, and for all practical 


purposes of internal revenue In order to remed 


bureaus are virtually their own collectors and auditors The same officers and 


vy this situation, it is suggested 


that arrangements be made whereby the actual receipt of checks and currency 
in payment of taxes in the offices of both the collectors of customs and of inter 
revenue should either be supervised directly or reported immediately to 
rreasury iit in the new Fiscal Service An effective independent check on tax 
mccrua shoul i » be provided through the roposed Accounting Service of the 
Treasury iving authority to maintain acernal accounts of all tax receipts, 
involving P assessments, compromises, and adjustments of the major 
ta xes 

Mr. McCormick. On the other hand, the proposals in Reorganiza 
tion Plan No. 1 are deficient in two major respects: Furst, in orvaniza 
tion they do not effect the consolidation of the Bureau of Internal 
Revenue and the Bureau of Customs, as the Hoover Commission re 
ommended, into a Consolidated Revenue Service—the pages I have 
just asked be included in the record discuss this in some detail—and, 
second, in personnel they do not bring under the merit system the cus 
toms collectors. In these respects, our Chief Executive’s proposals 
fail to achieve the changes which would attain maximum efficiency 
and economy. 

Senator Kefauver introduced a bill on January 14, to require that 
collectors of internal revenue he appointed in accordance with the 
civil-service laws, but the Kefauver bill essentially seeks the same 
methods for appointing collectors as does the President’s plan, but 
provides for bringing them under the merit system without changing 
the existing organization of the Bureau of Internal Revenue. Ih 
other words, it hits the civil service point but does not hit the organiza 
tional point. Therefore, the Kefauver bill, while a step in the direc 
tion which the Citizens Committee favors, is not as comprehensive a 
step as proposed in the President’s plan. 

The shortcomings of the President’s plan and the Kefauver bill 
would be overcome by legislation W hich has heen before congressional 
committees for some time. The general provisions for taking petty 
officials out of politics are ¢ overed in the Daw Son bill, H. R. 3674, and 
the Hoffman bill, H. R. 3304, general management of the executive 
branch. The provisions regarding reorganization of the Treasury are 


covered in the Dawson bill, H. R. 3685, and the Hoffman bill, H. R. 
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3313. The Senate companion bills are S. 1134, Senator McClellan et 
. and S. 1150, Senator Humphrey et al. j espite wide differences 


in political views of many of the sponsors, they jomed together to 


back this important legislation to reorganize the Federal internal 
revenue and customs functions and to extirpate politi Troms tax 
collecting. 

The ¢ itizens Committee takes the position that progress ina 
of the: Commission on Organization’s proposals necessarily 
piecemeal In some areas, Therefore, despite the larger Pall 
achieved through passage of the more comprehensive bills 
last spring, the Citizens Committee holds that Reorganiza 
No. | of 1952 should be adopted—and made effective witli 
The great damage already done to public confide nee in the cor 
Government business must be restored qui kly. This, in our Opinio! 
can be done by adoption of the plan. 

If Reorganization Plan No. | ol Dov becomes law, a signiticant 
precedent will be established for eliminating ryan other petty politi 
eal patronage 1obs ana making appomtinents to such positions subject 
to merit princi ples. 

Mr. KK AN. Mr. McCormick, do you feel that the mere placing of 


Government officials under civil service is a cure-all for all of the 


ie 
corruption and oratt in the service / I am somewhat amazed by the 


statement of former President Hoover where he says that the scandals 
would not have occurred if these people had all been under the merit 
system. There are lots of places this committee has found situations 
VW hich were not very pleasant, W hich was not limited to those who were 
not civil-service emplovees. 

Mr. McCormick. I think, sir, perhaps I made a mistake in lifting 
Mr. Hoover's words out of context there. He qu ilified that by othe 
statements that would say, mn effect. that if the civil-service nvestiga 
tions as to lovalty, character, integrity, and competence had been 
rigorously installed and rigorously used prior to selection—in other 
words, if the people had not been blanketed in that would have been 
the case. 

Now. I think in the Treasury, at least most of the persons, or not 
most but a great many of them, perhaps most or all of the persons 
who have been involved in these scandals were either political ap 
pointees or people who had been blanketed into the service without 
these investigations as to competence, integrity, and SO forth. You 
know more about that than I would. 

Of course, we do not think it 1s a cure-all, but we think that with 
good leadership at the top, leadership dominated by the public interest, 
and a good civil-service system underneath, corruption is very unusual 
in Government. 

Mr. Kean. You are not so naive to feel that in the future. if this 
reorganization goes through, in the case of promotions to high places, 
even under the Civil Service Commission, vou will not have a con 
tinuation of what you say here, not that “thev are mainh selected 
by political bosses.” but “they are certainly selected with their 
approval.” 

Certainly the political powers to be in the administration in a great 
many cases W ill certainly continue to supervise and to approve, pre b 
ably, promotions to high places in the Denpartmer t. That is purely 
the wa polit ics wo. You take today, we supposed |y have C1V il sery ice 
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for the appointment of postmasters, and you know perfectly well 
that the postmasters are selected in this way: The three top names are 
sent in, and if those three top names are not satisfactory to the local 
politicians, they send them back, and they have another examination 
or they force the third man out; and finally, the man who is appointed 
as postmaster nearly always is exactly the same man who would have 
been appointed before under purely political conditions, except that 
he must have some knowledge of the Post Office Department, which 
he probably did not have before. 

So all I wanted to bring out was just the fact, although I avree this 
is a step in the right direction, that by no means is it going to cure a 
great many of the evils that we have found which are the result of a 
bad choice of personnel and promotion of people Ww ho never ought to 
have been promoted. 

Mr. McCormick. Well, it seems to us that if there is a thorough, fair 
examination run by an outside be dy, and complete checkin vs as to in 
tegrity, and so forth, are made, that many of these a never would 
have votten mnto this internal revenue se} vice . either ‘ s politics al ap- 
pointees or else blanketed into the civil sers sce. Some of them would 
undoubted! have gotten In. 

Mr. Byrnes. You say if there was the proper investigation made, 
and so forth, of these people, a better result would have been achieved. 
Is it your belief that the present administration of the civil-service 
laws and the operation of the Civil Service Commission do assure that 
that is what happens? 

Mr. McCormick. I think it does. I think that has proven to be the 
case exce pt wh ere the ‘Tre is Senate cor firm: ition, exce pt as in the case 
of postmasters W here the whole civil-servic e procedure is a fake. 

Mr. Byrnes. Are you acquainted with th e situation as far as rural 
carriers are concerned, in the Post Office Department? They are not 
confirmed by the Senate, and as far as my experience is concerned, 
there has been more politics played with rural carriers than even post- 
masters, if it is possible. 

Mr. McCormick. Yes; there certainly has been a great deal. I 
frankly just do not know how the rural carrier thing works. I just 
do not know. I know there is a lot of politics in it. though, but 1 do 
not understand how it works. 

Looking at the paper work, you cannot understand how it happens, 
but | know it does. 

Mr. Byrnes. In other words, under civil service they can, as it is 
prese nitly administered at least. make a choice as to whether they want 
to play politi es with the job or not play politics, and it seems to me 
that that is i basic weakness of civil service. Theor tically, I think 
you are « satetals sound in saying that these jobs should be under civil 
service, and under properly administered civil service. But I do not 
think we can take for granted that we will necessarily have it properly 
administered as far as any of these particular jobs are concerned, and 
[I am wondering whether your organization could not exert a healthy 
influence in the direction of riding herd, so to speak, on the proper 
administration of the civil service regulations. 

Mr. McCormick. We would love to check on each agency, but that 
job is just too big. We just cannot get to the point of checking up on 
every det il The Government is too big. If we got into checking on 


that in detail and checking on military spending since unification, and 
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so on, we would need a staff as big as the Budget Bureau, and we just 
could not possib ly do it, Mr. Byrnes. 

Mr. Byrnes. The Hoover Commission made recommendations with 
regard to the Civil Service Commission, and so forth, did they not ? 

Mr. McCormick. Yes, sir. 

Mr. Byrnes. Have those been put into effect ? 

Mr. McCormick. Approximately 35 or 40 percent of the recom- 
mendations have been put into effect. 

Mr. Byrnes. With regard to the Civil Service Commission ? 

Mr. McCormick. Yes, sir. 

Mr. By RNES. So you still have 65 percent to got 

Mr. McCormick. ‘That is correct. 

Mr. Byrnes. Maybe if they would start getting some action in that 
area you might clear up some of the things that would be of assistance 
as far as assuring proper personnel in operations in the Internal Rev- 
enue Bureau if these positions should be put under civil service. 

Mr. McCormick. We have introduced legislation on the civil service 
which, as far as we can tell—it was pretty much worked out by Arthur 
Flemming, who I think is the outstanding expe rt in the country—it is 
legislation which would tighten up the Civil Service Commission so 
as to make illegal any use of politics in minor jobs. The language is 
based upon the Tennessee Valley Act, but it is much more inclusive. 

Now, that particular piece of legislation has not gone very far. 

Mr. Curtis. What constitutes the Citizens Committee for the 
Hoover Report ? 

Mr. McCormick. It is a corporat ion, sir, a foundation incorporated 
in the State of New York, with some 25 directors and an advisory 
board of about 15; and it has affiliated committees, 400 State and local 
committees. Its bylaws provide that the Citizens Committee shall 
conduct a campaign of public education in support of the recommen- 
dations of the Hoover Commission, the majority recommendations of 
that Commission. But the bylaws also provide that the committee 
may also support other measures which are in line with the principles 

in the recommendations of the Hoover Commission. 

For example, on the matter of this study of the Douglas Committee 
on Ethics, that was not mentioned in the Hoover report; but we are, 
under the broader resolutions of our Board, empowered to support 
something of that type, too, because we think it is fully consistent 
with the Hoover report. 

Mr. Curtis. How is it financed ? 

Mr. McCormick. We raise money by asking everybody under the 
sun for it. 

Mr. Curtis. Who do you get it from? 

Mr. McCormick. We have about 15,000 contributors, as I recall. 
[I do not have the exact figures. The budget runs about $500,000 a year, 
all of which is raised through intensive fund-raising campaigns that 
we keep going morning, noon, and night. 

Mr. Curtis. Your bylaws authorize this Citizens Committee to get 
out voting lists, or voting reports on Representatives and Senators, for 
distribution during political campaigns? 

Mr. McCormick. Our bylaws are very, very broad, and we can do 
anything of that sort, I would think, under them. We have not had 
that examined by counsel, si The answer is “No” as to any specific 
authorization. 
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Mr. Curtis. But it was done in the last election, was it not ? 

Mr. McCormick. Yes, sir: it was. 

Mr. Curtis. And what, in your opinion, is the objective of the 
Hoover ( ‘ommission i 

Mr. McCormick. Of the Hoover Commission, or of the Citizens 
Committee ? 

Mr. CURTIS. What was the objective of the Hoover Commission ? 
Was it not to lessen the size of the Federal Government ? 

Mr. McCormick. I think the objective of the Hoover Commission 
was to improve organization, and to improve management, eliminate 
overlapping and duplication. ‘The purposes are spelled out in sec 
tion 2 of Public Law 162 of the Eightieth Congress. I do not have a 
copy of that with me. There are five purposes. Economy and effi 
ciency are the basic purposes. 

Mr. Curris. That essentially means reducing its size, does it not? 

Mr. McCormick. The Commission debated at great length over 
that, and they took the viewpoint that they were not empowered to 
make recommendations as to the abolition of functions of Government, 
but that they were empowered to recommend practically anything 
insofar as organization 1s concerned. 

Mr. Currts. At to those 15.000 people that gave money to the Citi- 
zens Committee, are they aware of the fact that a Member of Congress 
might support and actually propose all sorts of expansion and en 
large ment of the Federal Government, but if periodically they made 
a rip roaring speec hy paving lip service To the Hoover report, that 
the Citizens Committee would sent out a very fine report on them, as 
a Congressman, at election time / 

Mr. McCormick. I do not quite follow you there, sir. We at 


tempted to analy ze the records of everybody, based upon the record 
votes, plus what we state more generally as support, consisting of 


speeches and that sort of thing. 

Mr. Currwts. Well, I think that unless the methods that were used 
last time are drastically changed, a great disservice will be done to 
the Hoover Commission, and particularly a great disservice will be 
done to Mr. Herbert Hoover. 

Mr. McCormick. Well, I might say that we agree with you on that. 
That action to which you are referring was a serious mistake on our 
part. 

Mr. Curtis. That is all, Mr. Chairman. 

Chairman Kine. Mr. McCormick, besides what Mr. Curtis has di 
vulged here, I agree with Mr. Curtis that a fine and worth-while 
organization can go the route that many others have, by being brought 
into strictly a political activity. 

Of the original recommendations, how many have been approved 
by the House: that is, just by the House of Representatives / 

Mr. McCormick. It is a little hard to say, sir, because there were 
500 recommendations, approximately . of which around 155 or 160 are 
on the books, mostly through congressional action, but quite a few were 
matters that called only for action within the Administration: so that 
we have figured, both by number and also by value, about 55 percent 
of the recommendations are on the books. 

For example, we will take one recommendation, we will say, there 
should be created an Administrative Assistant Secretary in the De 
partine nt of Labor. Well. that is one recommendation. And on the 
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other hand, there will be one recommendation that the Department 


of Defense should be « oMple tely overhauled, which is maybe 25 times 
as Important as the ot her one, whris his just au case including one man. 
Chairman Kine. I will tell you why I say that. On many occa 


sions, particularly while home in my district, I have had inquiries 


made and a healthy indication that Many people are aware of what 
the Commission has attempted to do. But in a good number of cases, 
there seems to be in the minds of the citizens the fact. or the alleged 
fact, that not too much has been accomplished, and a good number 
have voiced their ci satisfaction at the wa (Congress had handled 
what to them: were worthwhile recommendations. As to me, ] agree, 
but with the knowledge that I have of the Congress, I have frankly 
been pleased, exceedil uly pleased, as to the extent to which the House, 
at least. has acted on these things. It is far bevond what Cor OTess 
generally does with such recommendations: and I felt that it was just 
a sort of compliment to the work the Commission did : 

in which they are held, that, I believe, some 60 to 6: 

louse has been handled or approved. 

But aside from that, I think that it might be worth while to have 
the kev people in your organization brought to the state of mind at 
least that they should be not only quite complimented, but quite 
pleased, because those of us in this room know that other worthwhile 
recommendations have come to the Congress that are still here. Some 
of them arrived at the time we were in school. 

So I think that ever so much credit is due, not only to the organiza 
tion. but L feel—and I am not a regular defender of the Congress, but 
in this case I feel that the Congress has done remarkably well. 

Mr. McCormick. We certainly agree with that, sir. 

Mr. DeWrtxv. Mr. McCormick, in your statement you made refer- 
ence to this problem th it is refel red to as “blanketing in” on existing 
appointees. 

Mr. McCormick. Yes, sir. 

Mr. Di WuUNp. We have been informed that at the present time there 
are 17 collectors of inte) nal revenue who hold civil service status, and 
the blanketing In problem, is | see it. would be confined. if there is a 
problem at all. to those 17 collectors who already have civil service 
career status. Is that your understanding of the blanketing-in 
problem ¢ 

Mr. McCormick. No. I assume that the reason a good many of 
those folks got status was that they were blanketed in previously. 
We interpret “blanketing in” as meaning a man who is a temporary 
employee suddenly wakes up one morning and, through an Executive 
order, he isa member of the career service for life. So that I would 
assume that the 17 w ho have status—it is hard to answer, because they 
were prol al ly blanketed in previously, and perhaps have never un 
dergone the thorough examinations for chara ter, and so on. 

Mr. DeWinp. But an blanketing-in problem is confined to those 
17. as I see it. 

Mr. McCormick. No. because these men have already been blank 
eted in. The question on blanketing in would be concerned with the 
other 17. 

Mr. DeWinp. What I am saying is the problem of blanketing in 
eXisting collectors nto thei job is confined to these va since they 
ive the only 17 who hold the status. 
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Mr. McCormick. No, I do not think so. Presumably others could ; 
under the plan, as I read it, the President could, under his authority 
under the Civil Service Act of 1883, could blanket them all in, under 
the authority of the plan. But the administration has said that it 
is not their intention to do so. 

Mr. DeWrnp. Well, it is my understanding—and I would like to 
get this straightened out if it 1s not correct—that under the proposal 
it would not be possible to blanket in all 64 collectors; that except for 
the 17, leaving those aside for the moment, all of the rest would ¢ leauly 
have to take a competitive civil service examination in order to be con- 
sidered for the position. 

Mr. McCormick. Well, at the time Mr. Hoover prepared his letter, 
we were not clear on that matter in section 3. It is a very technical 
matter in personnel administration. To say that they will be under 
the classification laws does not necessarily mean anything, if the Presi- 
dent says that these 47 other people, or however many there are, sud- 
denly are given status. He could perfectly well do it, give them status 
right now, you see. 

Mr. DeWrnp. It was my understanding of Mr. Ramspeck’s testi 
mony before the Expenditures Committee that those persons now 
occupying the position of collector who do not have civil service status 
could not be considered, without competitive examination, for the job 
of deputy district commissioner. 

Mr. McCormick. I think we are not really in disagreement on that 
at all. I think Mr. Hoover’s fear was that section 3 would make it 
possible to blanket them in, and Mr. Ramspeck has assured the Con 
gress that that will not happen. Now, whether it could happen, it 
seems to me is academic, because he has assured the Congress that it 
will not. 

Mr. DeWrnp. I think that that is the situation. So, except as to the 
17, the matter is now clear: and as to the 17, the investigations of this 
subcommittee have not shown that any one of those 17 career status col- 
lectors has been in any way involved in any failure of integrity or loy- 
alty to the service. So as to those 17, is it the feeling of the Citizens 
Committee that there is any particular problem of considering them 
for status jobs upon certification of qualification by the Civil Service 
Commission ¢ 

Mr. McCormick. We do not feel that there is any particular prob 
lem in it. We do not know the individuals, of course, or anything of 
that type; but as I understand it, the plan is that the examinations 
would be open for those 17, plus anybody else in the Treasury who has 
sufficiently high rating under the civil service, so that there might be 
those 17 competing for the positions along with 100 others. 

But our point is that we think it would be much better if they would 
just put it on the billboard in this case that anybody in the country 
could take the examinations. 

Mr. DeWinp. It is my understanding, although the reywd has not 
been entirely cleared up yet, that as to those 17, it might be possible 
under the law to consider them for appointments as deputy district 
commissioners, let us say, upon certification by the Civil Service Com- 
mission as to their qualifications, but without competitive examina- 
tions. Now, would that appear to be a satisfactory situation ? 

Mr. McCormick. Under the Veterans Preference Act, I do not. be- 
lieve it would be possible to certify any one man; three would have 
to be certified for each post, according to my understanding. 








ed 
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Mr. DeWrnp. But these would be eligible for certification without 
competitive examination, possibly ¢ 

Mr. McCormick. Yes. It is probably not, as I said in my state 
ment, as satisfactory as it would be if they had equal examinations 
for every one of the 153,000,000 people in the country, but I think 
it is all right. 

Mr. Krogu. Mr. McCormick, why should not the same opportunity 
be afforded the other collectors who have been appointed under exist 
ing procedure, who have displayed all of the integrity and all of the 
capability that these 17 about whom you are being asked have shown / 

Mr. McCormick. Well, I really cannot answer that. It would 
seem to me that they also would be entitled to take the competitive 
examinations, because they are eniployees of the Treasury. As I un- 
derstand it, the competitive examination would be open to any em 
plovees of the Treasury, whether they have career status or do not 
have career status. 

Mr. KEoGH. ] underst« od the Import of this last line of questioning 
was that these 17 collectors who have civil service status, and In some 
way have acquired the dignity of being career employees, should be 
retained without competitive eXamination. 

Mr. McCormick. Well, I do not think that they would be neces- 
sarily retained, because for each post, under the law, three names 
vould have to be submitted, and three names of people who meet 
the qualifications, 

Mr. DeWtnp. The point I was trying to make, Mr. McCormick, 
was this: Suppose you had a career internal revenue agent, who has 
been always under the career service, and you have a career collector 
of internal revenue who acquired career status: is there any reason 
they should be treated differently / As I understand it. the career 
interna! revenue agent could be consid red for qualification for one 
of these Jobs without a competitive eXamination, upon certification 
by the Civil Service Commission as to his qualifications. Now, should 
not the same rule apply to a career collector of internal revenue? He 
is inno different status, is he / 

Mr. McCormick. I certainly think it should; they are doing it in 
this way, and it seems to me that in this case it is the wrong way t 
do it. 

Mr. Kroon. Follow Ing upon my question, should not the same pro 
cedure be open to any other collector who qualifies ¢ 

Mr. McCormick. Sure, if he can pass the standards of ability and 
integrity and energy, and so on; yes, absolutely. 

Mr. DeWrnp. Let me get this. As I understand the situation 
under the law, it would be this: that any person who has not previously 
had a civil service Status could only be considered for one of these 
posts through the taking of a competitive examination: but that 
persons already having a career status who are otherwise eligible, 
under the career status requirements, could be considered without 
competitive examination, just as any career employee would be treated. 
And what I was asking is: Does that seem to the Citizens Committee 
to be a satisfactory situation, generally ¢ 

Mr. McCormick. No. I think it would be much better in this case 
to have competitive examinations that both those with status and 
those without, who are in the Treasury and skilled in these matters, 
could take. 
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Mr. Dy WIND. l understand, then. you are changing youl prey lous 
answer ¢ 

Mr. McCormick. No, I do not believe so. 

Mr. Dy \\ IND. | understood you to say before that all career em 
plovees now holding status should be considered on the same basis. In 
other words, at the present fime a career employee can be considered 
for promotion to a higher career rank upon qualification, without 
competitive examination. 

Mr. McCormick. That is correct. 

Mr. DeWinp. Now, should those deputy district commissioner Jobs 
be in any different category than any other civil-service job, so far 
as the question of promotion from within the ranks is concerned 4 

Mr. McCormick. Well, we think that they should, ves. 

Mr. DeWtnp. I beg your pardon? 

Mr. McCormick. We think that they should. 

Mr. DeWinp. They should be in a different status from other ca 
reer jobs ¢ 

Mr. McCormick. Yes, at the start, because of the difficulties that 
have developed here; and we think, as I say in my statement here, 
that there should be open competition; and here is what I say in my 
statement: 

From the testimony given by Chairman Ramspeck, it appears thaf the Civil 
Service Commission would hold examinations but those examinations would 
be open to present employees of the Treasury 

Now, I am afraid that is not a strictly accurate statement, and | 
think vou brought it out much better than I did. “We believe that 
Mr. Ramspeck’s proposal is satisfac tory, but it would be better were 
the exams for the new posts to be open to all comers.” 

Mr. DeWinp. That is the very thing I was trying to direct your 
attention to, Mr. MeCormick. For example, at the present time there 
tre some 38 or 39 internal revenue agents-in-charge in field offices 
all over the country, and now, those are all career men and always 
have been career men for many vears. As I understand it, they would 
be considered for possible appointment to these deputy commissioner 
jobs where they had the proper qualifications. In other words, there 
would be promotion within the career ranks. 

Now, I thought I understood you to say that that seemed to vou to 
be a desirable continuation of the civil-service policy within these new 
caree! obs. 3 

Mr. McCormick. IT am afraid you misunderstood me, then, sir. 
What | thought wis that by all means they should be considered, but 
that the matter should be not just one man being promoted from 
within, but be on the basis of three names being submitted for each 

ost ona competitive basis. 

Mr. DeWinvp. You were not proposing that all of those internal 
revenue agents in charge, who have been career people for years. 
should be subjected to competitive examination ? 

Mr. McCormick. Well, the competitive examination is what is called 
an unassembled examination, and it is competitive. They do not have 
to sit down and write out an examination.. Their records are con 
sidered, and it requires a consideration of their file bv an independent 
hoard of examiners, which takes no time at all, to speak of 
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Mr. DeWinv. The real issue is why the ordinary promotional poli- 
cies of the career service should not apply to promotion to these new 
career jobs. 

Mr. McCormick. Well, probably I am going outside of our com- 
mittee’s terms of reference in this, but we think that this situation that 
you have exposed is so bad that it should be done somewhat differently, 
in this case, with all of the corruption, and so on, that has been devel- 
oped. We think that everybody who gets one of these jobs should 
have a complete examination as to loyalty, character, and integrity 
and competence, which would not necessarily happen in the case of 
promotion from within. 

Mr. DeWinp. Does not the certification or qualification by the Civil 
Service Commission embrace all of those factors ? 

Mr. McCormick. I believe it does, but I think it would be better 
to start de novo in this case. 

Mr. DeWinp. You realize what a tremendous disruption you would 
be recommending in the career internal revenue service ¢ 

Mr. McCormick. I do not think so. There are not many posts 
involved here, and holding examinations is nothing much. 

Mr. Keoci. Do I take it from your last statement, with reference 
to the degree and amount of corruption, that you are in disagreement 
with practically everybody else who has publicly admitted that the 
vast majority of the employees of the Bureau, including the Presi- 
dential-appointed collectors, have the integrity and capability to dis- 
charge their duties / 

Mr. McCormick. No, sir; I do not think that that is a fair state- 
ment of what Lam saying at all. 1 am saying that I think because 
there have been, although of course the vast majority are fine folks, 
that because there have been these difficulties it would be a good idea 
to start out in this case with a somewhat different procedure. No; 
I think that there are lots of wonderful people in there. 

Mr. Kroeu. You think the benefits to be obtained from an open 
competitive examination for the post of deputy district commissioner 
are sufficient to warrant a diverting from the long-established pro- 
motional examination policies of the Government ¢ 

Mr. McCormick. Yes. 

Mr. DeWinp. Well, now, I would at least like to be sure you under- 
stand the situation, in making that statement. 

As I understand it, the deputy district commissioners under this 
préposal would probably be grade 15 jobs, and now the internal 
revenue agents in charge I believe have grade 15 positions now, 
in the career service, and the duties of the de ~puty district commis- 
sioners embrace the duties of the present internal revenue agents in 
charge plus some additional but not dissimilar types of duties. 

Mr. McCormick. That is correct. 

Mr. Keocu. Let me interrupt you there, Mr. DeWind. 

If the deputy district commissioners were to be grade 15 jobs, 
would they have to be exempted from the Classification Act of 19491 

Mr. DeWrnp. No. It is my understanding that that is the top 
grade in the Classification Act. 


94411—52——13 
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Mr. Keocu. But the reorganization plan proposes to exempt up to 
70 places, which would be obviously for the purpose of affording them 
opportunity to be graded above grade 15. 

Mr. McCormick. That is correct ; 70 places. 

Mr. DeWinp. What I was trying to bring out is whether his view 
would apply to even grade 15 jobs under the reorganization, and not 
even involving the promotion. 

Mr. Keocu. I thought you said they were intended to be grade 15. 

Mr. McCormick. Was that a question, or would you repeat it / 

Mr. DeWrnp. I am trying to understand this: Let us say under 
this reorganization plan there was a grade 15 job open. If an internal 
revenue agent in dione had grade 15 status, could he not be con 
sidered for that, in your judgment, properly, without new exami 
nation ¢ 

Mr. McCormick. Yes. I feel that it would be much better to have 
an examination, which could be, as I understand it, done by adminis- 
trative ruling of Civil Service. It seems to me, as far as disrupting 
the service, it is nothing, it is very unimportant, because these examina- 
tions are not complicated, normally, and there are only 70 of them 
as compared to the hundreds of thousands every year. 

As to the worrying about the agents in charge, | would think that 
they probably would win most of the examinations, and that would 
be my guess; and, so, I do not think it would seriously discommode 
them. 

Mr. DeWtnp. I was trying to see what the reasons were for depart- 
Ing from the customary promotional system W ithin the career service. 

Mr. McCormick. Well, the main reason is that we think this situa- 
tion is extraordinary; and I would like to point out that we do not 
feel that this is a basis for rejection of the plan. We feel that this is a 
somewhat extraordinary situation, and therefore there should be some- 
what extraordinary procedures established for the first time, and then 
it would relax into the normal. 

Mr. DeWinp. Without in any way passing upon any individual, it 
is a fact that thus no internal revenue agent in charge has been 
shown to have been engaged in any corruption. 

Mr. McCormick. Well, I was not saying that anybody was corrupt, 
except that there have been instances, and it would be better, in restor 
ing public confidence, to have a very thorough hoe-down before these 
appointments are made. 

Mr. DeWinp. That would introduce an element of unfairness fo a 
very large seoment of the top career service. 

Mr. McCormick. If they are good, they will win the examinations. 
A fellow cannot work on a job for 20 years and not know it better than 
somebody else. 

Mr. Krocu. Do I understand from your last statement that if any 
bureau—or let us confine it. If in the Bureau there is a grade 15 post, 
and a career civil-service employee holding grade 15, he should have 
to go through a competitive examination to be assigned that place? 

Mr. McCormick. I think that that would be a good idea; yes. 

Mr. Kron. Is that the policy of your committee ? 

Mr. McCormick. No. I think that in making that statement I am 
speaking for myself—I have not cleared that with our executive 


committee 
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Mr. Kroon. I would be in terested to have their reaction to that. 

Mr. McCormick. But certainly, I have stated my personal view on 
all of this question , other than the opening broad statement, which 
has heen cleared with our committee, that we do fee] that these jobs 
should be open to all 

Mr. DeWtnp. Well. vo Cal Say for how, can you not, that this is 
not a critical matter in the view of the Citizens’ Committee, and that 
is, if the Civil Service Commission should recommend that the estab- 
lished promotional poli = be followed here. that would not he a 
matter of critical importance, in your view ¢ 

Mr. McCormick. That is correct. and it would not be of critical 
importance. 

Mr. Keogn. And would your position be the same if the vrade 
were 15 or if the grade were above 15, under the exemption to the 
Classification Act ? 

Mr. McCormick. Oh, yes: that makes no difference. 

Mr. DeWtnp. I have no further questions, Mr. Chairman. 

Chairman Kine. Thank you, Mr. McCormick. The subcommittee 
appreciates the expression ot your view S. sir. 

Mr. McCormick. Thank you. 

(After the close of the hearings, the follow ing letters were received 
and were inserted by unanimous consent of the subcommittee :) 


CITIZENS COMMITTEE FOR THE Hoover Report, 
Washington, D. C., January 380, 1952. 
Hon. Cecin R. Kina, 
Chairman, Subcommittee on 1dministration of the Internal Rerenuc Lara 
of the Committce on Waus and Means, 
How ef OT Pee prese nrative . VW ashington 25, D f 

Dear Mr. Kine The chiet ounsel of Vout subcommittee sucvested that I 
might wish to submit a statement clarifying the position of the Citizens Commit- 
tee for Reorganization of the Executive Branch of the Government on adminis- 
tration of the internal-revenue laws 

You may recall that I had the privilege of appearing before your subcommittee 
on January 24, to present the point of view of the Citizens Committee on the 
matter under consideration 

Upon reading the transcript of these hearings, it occurs to me that there 
should be a clarification of a discussion on “blanketing” in Collectors of Internal 
Revenue under the proposed Reorganization Plan No. 1 of 1952 The discussion 
of the extremely technical and complicated civil-service rules and regulations 
may have clouded the position of the Citizens Committee. In order to keep the 
record straight and to simplify it, you might wish this letter to be included in 
the record. 

The Citizens Committee recognizes two problems with reference to the ques- 
tion of possibly “blanketing” in Collectors of Internal Revenue under Reorganiza- 
tion Plan No. 1 of 1952. We recognize that the problem of “blanketing” into 
permanent civil-service status is distinct from the problem of “blanketing” per- 
sons into positions created by Plan No. 1. This distinction, as I read it, was 
not clearly drawn in my testimony. We recognize that the 17 Collectors of 
Internal Revenue who have permanent career status and whose integrity and 
loyalty have not, to our knowledge, been questioned seriously may be promoted 
without being subject to any general, open examination for positions under the 
plan. This promotion practice the Citizens Committee recognizes as a common 
one in Federal departments and agencies. 

On the other hand, we feel that the other new positions created by Plan 
No. 1 should be filled only after competitive examination; that is. incumbent 
noneareer service Collectors of Internal Revenue should not be “blanketed” into 
those positions. If the latter occurred, merit principles in appointments would 
hot apply to the proposed new positions, 

Once the noncareer-status persons qualify for the new jobs through examina- 
tions and are selected and placed in the new jobs, they becom ol onary 
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Federal employees who can achieve permanent career status after a period of 
satisfactory service. 

This problem is difficult to clarify simply, either verbally or in writing. 
However, this letter may serve better to indicate the point of view of the 
Citizens Committee. 

On behalf of the Citizens Committee, I repeat our sincere gratitude for the 
opportunity to present before your subcommittee our observations on the ad- 
ministration of the internal-revenue laws. As citizens, we are all proud of the 
grand job your subcommittee is doing 

Faithfully yours, 
Rorerr L. L. MoCormick. 


AMERICAN INSTITUTE OF ACCOUNTANTS, 
New York, N. Y., January 28, 1952. 
Mr. Apsian W. DEWIND, 
1039 New House Office Building, Washington, D. ( 

Dear Mr. DeEWIND: For your information, I am enclosing a copy of a press 
release on the decision of our executive committee to endorse in principle the 
plan for reorganization of the Bureau of Internal Revenue now under considera- 
tion by Congress, 

Yours sincerely, 
JoHN L. CAREY, 
Rerecutive Director. 
(The attached press release follows :) 


CerTiFiep Pustic ACCOUNTANTS Group ENDORSES REORGANIZATION OF REVENUE 
BUREAU 


New York, January 25—Reorganization of the Bureau of Internal Revenue 
now under consideration by Congress was endorsed in principle here today by the 
executive committee of the American Institute of Accountants, national profes 
sional society of certified public accountants 

Special consideration should be given, however, to the effect of the reorganiza- 
tion on taxpayers’ opportunities for informal settlement of tax controversies, in 
view of the committee. This problem will be studied further at a meeting of the 
institute’s committee on Federal taxation next week, it was announced by 
institute President J. William Hope of Bridgeport, Conn 

Removal of the collectors of internal revenue from political control was par- 
ticularly endorsed by the certified public accountants group. The committee 
expressed confidence in the integrity and competence of the staff of the Bureau, 
generally. 

In the course of an all-day meeting, the institute’s executive committee au 
thorized presentation of its endorsement of the purposes of Reorganization Plan 
No. 1 to the Senate Committee on Expenditures in the Executive Departments, 
which will hold hearings on the measure next week. 


Chairman Kine. Mr. Slack, will you come forward, please. 


STATEMENTS OF ELLIS N. SLACK, ACTING ASSISTANT ATTORNEY 
GENERAL AND CHIEF, APPELLATE SECTION, TAX DIVISION, DE- 
PARTMENT OF JUSTICE; AND MEYER ROTHWACKS, CHIEF, 
CRIMINAL SECTION, TAX DIVISION, DEPARTMENT OF JUSTICE— 
Resumed 


Mr. DeWinp. Mr. Slack, yesterday evening we were discussing the 
problem of maintaining desirable uniformity in the application of the 
criminal tax evasion laws. Is it your view that the maintenance of 
that uniformity, so far as the operations of the United States attorneys 
are concerned, requires the review of the cases by the Tax Division in 
Washington ¢ 

Mr. Stack. Yes, it is; and there is one further phase of that I would 
like to discuss. Undoubtedly you are going to later bring up the 
health problem that you discussed yesterday with the Treasury De- 
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partment. The Department of Justice does have a health policy. 
As you know, yesterday it was testified that the Treasury Department 
does not have a health policy, but we do. It is a difficult policy to ad- 
minister. If that was delegated down to the 64 United States at- 
torneys who would have to pass upon that, there could not be any uni- 
formity at that level. 

Mr. DeWinpv. Why is that. Mr. Slack? 

Mr. Stack. Because, as the Treasury testified yesterday, it is a 
difficult odie y, and you would have 64 different men evaluating these 
reports that come in, doctors’ reports, let us say. They would read 
them one way, and another man would read them another way, and 
you would have some United States attorneys who are real prosecutors 
and others who are not prosecutors, and the health policy would give 
them an excuse not to prosecute in a particular case. 

Likewise, you would get away from central review by the Attorney 
General in Washington. It gets away from the local pressures that 
are generally put on the United States attorneys. At the present 
time we send the case out with instructions to prosecute. They then 
ean say “There is nothing I can do,” if local pressures are brought to 
bear upon them, and there they can say “There is nothing we can do 
because we have been instructed to prosecute.” 

If they are referred direct to the United States attorneys, they are 
not in a position to say that, because all they can say is that the case has 
been referred to us by the Internal Revenue Bureau for prosecution. 

Mr. DeWinp. Then your reference to the health policy, what you 
were saying was that the health policy, the application of a difficult 
policy of that kind affords an opportunity for a simple response to 
pressures which are otherwise present in any event. 

Mr. Stack. I say that, as one reason. Secondly, a policy such as the 
health policy, you can have uniformity only if it is administered from 
one central place. 

Mr. DeWrnp. But I judge that your feeling about the matter is 
much broader than the health policy, and even if you abandoned the 
health policy, that would simply remove one aspect of the problem 
you are talking about. 

Mr. Stack. That is right. I would still say that they should be 
reviewed here in Washington in order to obtain uniformity of prose- 
cutions throughout the country. 

Mr. DeWinp. To put it somewhat in a different way, a centraliza- 
tion of the health policy alone while leaving other considerations to 
decentralized field consideration would not in your view meet the 
problem. 

Mr. Stack. That is right. 

Mr. DeWinp. Well, now, the Bureau of Internal Revenue repre- 
sentatives have testified here that they believe they can maintain uni- 
formity of determination on a decentralized basis. Do you know of 
any reason why this problem should be different from the problem that 
you would be faced with? 

Mr. Stack. All I can speak for is the Department of Justice, and 
we feel that that is the only way you can have uniformity, is to have 
one central place for review. 

Mr. DeWrxp. But from vour knowledge of the situation as af- 
fecting the Bureau of Internal Revenue in fraud cases, can you tell 
us whether you see different factors of work there from those that 
you have to contend with ’ 
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Mr. Stack. They say that they can obtain uniformity, and I am 
not so sure that they can. 

Mr. DeWinpv. Well, are their regional people that are going to make 
these decentralized determinations under their plan, in your view, 
faced with the same pressures and the same proble ~ that your United 
States attorneys are faced with ¢ 

Mr. Stack. No, I do not believe that that is so, because they are 
all career people, and generally speaking they will not be in the dis- 
tricts in which they grew up or where they have been in business prior 
to, say, going with the Internal Revenue Bureau, and they would not 
have the same local pressures that would be true in the case of the 
United States attorney. 

Mr. DeWinp. That is, the United States.attorney is a presidential 
appointee, and the regional counsel are career people. 

Mr. Stack. That is right. 

Mr. DeWinv. Well, from your experience, then, you would feel that 
those differences, the differences between the career status of the re- 
gional counsel and the noneareer status of the United States attorney 
is a significant factor in this decentralization problem ¢ 

Mr. Stack. Well, it is one of the factors to be considered. 

Mr. DeWinp. That is what I mean; it is a significant factor to be 
considered. 

Mr. Slack, well, would it be your view that assuming uniformity 
could be maintained, the increased speed in the handling of cases 
that would result from decentralization would be a good thing? 

Mr. Stack. Well, as I said yesterday, I do not think that you would 
have a great saving of time. If we can get our cases uniformly 


throughout the year, we can process them through our office in a 


maximum of 60 days. 

Mr. DeWinp. A maximum of 60 days? 

Mr. Siack. Yes, s 

Mr. DeWrnp. That would be a very great increase in speed as com- 
pared with the situation over the past few years. 

Mr. Stack. That is right, as compared to, say, the last 4 or 5 years, 
it would be a great increase in speed. 

Mr. DeWtnp. That is of more or less a target that you are shooting 
for, for 60-day handling? 

Mr. Stack. We are now shooting at that target, and I would say 
for the past year and 3 months possibly we have achieved it. We 
are now processing cases, some cases that have been received by us 
since the Ist of January of this year, and some of those cases are now 
in the hands of United States attorneys. 

Mr. DeWinp. So that there would be a system of a prompt offer of 
a conference if the taxpayer desires it, followed by — 

Mr. Stack. I am Sorry. I did not get your question. 

Mr. DeWinp. Your present proposal, there would be a very prompt 
offer of a conference when the case comes over from the Bureau of 
Internal Revenue, followed by completion of consideration within 
60 days from the time of the review of the case ? 

Mr. Stack. That is right. 

Mr. DeWinp. Well, I can see that would certainly speed up the 
process. 

Mr. Snack. Unquestion ably it would. I understand, we have sent 
out over 200 cases, since the Ist of November. 
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Mr. DeWinv. Well, now, leaving aside that aspect of the matter, 
which certainly would meet part of the problem, if you had substan- 
tial uniformity maintained by over-all supervision, but not case- 
by-case review, would it not be even better to have decentralized 
administration directly between the regional counsel and the United 
States attorney / 

Mr. Stack. I do not think that you could achieve that, and I do not 
think that you can achieve uniformity by direct referral. 

Mr. DeWinv. Well, now, when the Attorney General was before 
this subcommittee some time ago, he stated it to be his view, as I recall 
it, that the appointment of United States attorneys should be placed 
under the Attorney General, that is, the Attorney General himself 
would make appointments of United States attorneys. 

Would the adoption of that proposal advance the possibility of 
establishing uniformity ¢ 

Mr. Stack. No, I do not think it would, because you would still 
have 64 different United States attorneys, with different prosecution 
policies. I think that his suggestion is a good one. The suggestion 
that they be appointees of the Attorney General, rather than Presi- 
dential appointments. 

Mr. Dt WHINpD. Well, would that tend to put your problem of con- 
trol and establishment of uniformity on the same basis that the Bureau 
of Internal Revenue now has? 

Mr. Stack. Not exactly. We would have 64 different United States 
attorneys, whereas I understand the Bureau of Internal Revenue will 
have around 14 districts. 

Mr. DeW inp. Under the proposed reorganization plan, the Bureau 
would apparently have some 25 district commissioners, each with what 
would correspond to a regional counsel attached to his office, so that 
you are comparing the difference between 25 and 64. 

Mr. Stack. Yes, 25 and 64. 

Mr. DeWtnp. That is just a difference of some degree, but it is not 
a major difference, is it, in problem ? 

Mr. Siack. It is approxmately two and a half times. 

Mr. DeWrnp. But for that factor of the numbers between 25 and 
64, that would be the only factor of difference in the control problem. 

Mr. Stack. That is in achieving uniformity, you mean‘ 

Mr. DeWrnp. Yes. 

Mr. Stack. Well, yes: I would say that that is the principal 
difference. 

Mr. DeWrnp. Mr. Chairman, I was going to go to the health policy 
now, and leave this particular area of discussion unless there are 
questions on it. 

Mr. Curtis. Will there be any kind of case that will not have to be 
referred to Washington, as far as the future procedure is concerned 4 
I mean any kind of a tax case / 

Mr. DeWrnp. No, all of the cases that are now coming in will con- 
tinue to come into Washington. 

Mr. Curtis. Practically they all come in now, do they not ¢ 

Mr. Stack. Yes, that is right. 

Mr. Curtis. You do not favor a program where the record indicates 
there is little doubt about the advisability of prosecuting and little 
doubt, if any at all, of the conviction—you still think it should be re- 
ferred to Washington ? 
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Mr. Stack. Yes, I do, because it would be very difficult to define a 
case where there is very little doubt, and where there is not. Further- 
more, you have got different sections of the country that feel about 
these income tax prosecutions a lot different from other parts of the 
country. You will find some sections of the country that really believe 
in prosecution for tax evasion, and you go to another section of the 
country, and you will find that even the juries hesitate to convict in 
a tax case. 

Mr. Currts. This process of sending them to Washington, will that 
hold down the prosecutions in the first mentioned type of state you 
referred to, or are they referred for the purpose of increasing the 
prosecutions where they are lax ? 

Mr. Stack. It would increase the prosecutions where they are lax, 
because we can direct the United States attorneys to proceed with 
these cases. We recently had four cases in one district where the 

rand jury returned no-bills. We have returned those cases to the 
United States attorneys and told them to present the cases again. If 
we had decentralization, we would not be in a position to check those 
cases. 

Mr. Curtis. Would it save any time and relieve the situation if 
the United States attorneys, the district United States attorneys 
referred to you those cases where they did not proceed to prosecute? 

Mr. Stack. Well, I think we would be in worse shape then because 
they would have already formed an opinion as to that case, and 
when you transmit it back to them, they are going to be reluctant to 
go ahead. 

Mr. Curtis. Well, they are going to be reluctant to send it in, if 
they know it is going to be carefully reviewed, unless the facts speak 
pretty strongly. 

Mr. Stack. I would not think so. 

Mr. Curtis. That is all. 

Mr. DeWrnp. Now, Mr. Slack, going to the question of the health 

olicy, could you please tell us as precisely as possible what the 
frealth policy of the Department is now ? 

Mr. Stack. That the Department of Justice will not refer a case 
for prosecution if indictment and trial would substantially endanger 
his life. 

Mr. DeWinp. Now, the principal difference I noted in your state- 
ment of the matter was as compared with the old health policy of 
the Bureau of Internal Revenue, they apparently considered the pos- 
sible effect on sanity. 

Mr. Stack. I think we can say that our policy is practically the 
same as obtained in the Treasury Department prior to its abolition. 

Mr. DeWrnp. So that you do consider the psychiatric reports on 
possible mental effects of trial? 

Mr. Stack. We do; yes. 

Mr. Kean. Mr. Chairman, could I ask a question? 

Is this only on cases with reference to taxes, or is it on all prosecu- 
tions from the Department for other violations of Federal laws? 

Mr. Stack. I can only speak for the Tax Division. I do know of 
one other case. It happened to be a local case within the past year. 
I think the indictment against one of these so-called 5-percenters here 
in the District of Columbia was dismissed because of his health. 
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Mr. Kean. What I want to know, is this policy a uniform policy 
in the Attorney General’s a or is it only in the Tax Department. 

Mr. Suack. Well, as I say, I cannot speak for the other divisions 
of the Department of Susiles. 

Mr. Kean. You do not know? 

Mr. Sxack. I do not know. But I say I do know of this one other 
case which was not a tax case, dismissed in the local courts. 

Mr. Kran. Does Mr. Rothwacks know ? 

Mr. Roruwacks. Mr. Congressman, I do not know the extent to 
which this policy is applied in other criminal cases, but I do know 
from conversations with Mr. McInerney that it is applied in other 
categories of criminal prosecutions. It is not a policy which is ex- 
clusively applied in tax cases. I am fairly certain of that. 

Mr. DeWinv. Can you specify any of those other Federal crimes 
in which the same policy is applied? 

Mr. Roruwacks. I cannot at this moment, but I will be glad to 
make inquiry along those lines and submit a report to you in the 
matter. 

Mr. DeWrnpv. I would think that the subcommittee would like to 
have a complete statement of the extent to which a similar health 
policy is applied administratively at the present time. 

Mr. Rornwacks. I would be very glad to get that for you. 

Mr. Stack. I would like to supplement that by saying that we 
abide exclusively by the certificates of the Public Health doctor. In 
other words, we have found that doctors, private practitioners, will 
give us most any kind of a certificate. So we rely exclusively on the 
recommendations of the United States attorney, and that must be 
an affirmative recommendation. 

Mr. DeWinpv. The recommendation of whom ? 

Mr. Stack. I mean the Public Health doctor, that the trial will 
substantially endanger his life. 

Mr. DeWrnp. Now, yesterday the representatives of the Bureau 
testified, as I believe you had heard, that they had found in their 
application of the health policy that it was very difficult to get that 
unqualified type of medical opinion that is necessary to meet that 
test. 

Mr. Stack. We do not find it too difficult if we go to the Public 
Health Service, and especially if we tell them what our policy is, and 
ask them, “Does your certificate fit that policy,” and we find we can 
generally get a “Yes” or “No” answer from them. 

Mr. DeWrnp. Well, you may recall in the Aaron and Friedus case, 
that was heard before this committee in some detail, the medical re- 
ort in that case was made part of our record, and there seemed to 
be anything but agreement on whether that report constituted the 
sort of medical opinion that justified the dropping of the case. 

Mr. Stack. Well, I think probably the answer to that is one of 
those defendants was later released by the judge who tried him, and 
his sentence was reduced because of ill health. 

Mr. DeWrnp. That is another consideration, and that is a specific 
health condition apparently that arose later. 

Mr. Stack. No; I understood it was the same heart condition. 

Mr. DeWrnp. Oh, no, but the judge was passing upon a present 
condition that had actually arisen in the course of the serving of the 
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sentence, I suppose, but leaving that aside, the medical report in 
that case was anything but an unqualified medical report. 

Mr, Stack. I do not recall, or I do not know whether that was the 
report of the Public Health physician. 

Mr. DeWrnp. No; that particular case was a report of a court-ap- 
pointed physician. 

Mr. Stack. Well, as I say, we now rely exclusively on the Public 
Health Service. 

Mr. DeWrnp. And in the Public Health Service, you have no 
trouble in getting unqualified statements of opinion ? 

Mr. Stack. Not when they know what our problem is. Recently 
we have telephoned or written some of the Public Health Service 
when they have given a certificate, and then we have questioned it, 
and by calling them on the telephone they say, “We did not under- 
stand just what your situation was, and what you were driving at,’ 
and they will give us a “Yes” or “No” answer to our question. 

Mr. DeWinv. Well, you are obliging them then to reach a conclusion 
which but for that pressure they would be unwilling to reach, is that 
right ¢ 

Mr. Stack. I would not say that; no. They give us a certificate, 
but they do not understand what our problem is, and as soon as they 
understand that problem, they can give a “Yes” or “No” answer. 

Mr. DeWinp. You mean they do not know the first time around that 
what you are trying to get is an unqualified statement one way or the 
other ? 

Mr. Stack. I do not believe they do. They just make the medical 
examination. 

Mr. DeWrnp. Well, you are saying from now on the Public Health 
Service will know that when you ask for an opinion as to the effect 
of a criminal trial upon the defendant’s health, that you were ask- 
ing for an unqualified opinion as to whether or not it would endanger 
his life? 

Mr. Stack. I think they will, and if they do not give us that unquali- 
fied opinion, we would go back and ask them for their opinion. 

Mr. DeW inp. Now, in the nature of things are the various medical 
conditions that arise subject to that kind of unqualified medical 
opinion ¢ 

Mr. Stack. Well, it is not an exact science, of course, and all you 
can do is take the opinion of the doctor. 

Mr. Kean. Why should the Department not bring someone to trial ¢ 
It is owing to the fact that you want to save the time and trouble of 
preparing a case where you ‘think the judge will relieve the man? 

Mr. Stack. No; it is humanitarian reasons. 

Mr. Kean. Humanitarian? 

Mr. Stack. Yes, sir. 

Mr. Kean. Why do you not let the judge do it? He is the proper 
person to do it. 

Mr. Stack. Of course, that is a reason for postponing atrial. The 
judges do that right along, if a man is too sick to stand trial, and it 1s 
that reason, plus the fact that if a man is going to be tried for a 
felony, he pts be well enough to assist his lawyer in preparing 
his defense. 

Mr. Kean. I do not think sitting down and talking to a lawyer 
about a case is going to endanger anybody’s health, and I can see 
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where the pressure of a case in court under certain conditions might, 
but is it purely for humanitarian reasons / 

Mr. Stack. Plus the fact that he must be able under our system of 
laws to be able to assist his counsel at his trial. If a man is dying 
with heart trouble or cancer, I do not think he is in any condition to 
aid his attorney. 

Mr. Kean. And you think that that should be a matter of your 
judgment, the prosecuting judgment, and not the judgment of the 
court which is going to try the case ¢ 

Mr. Stack. I think so; yes, sir. 

Mr. Kean. In the case of a really desperate criminal case, where 
somebody who goes into a situation and shoots somebody in the post 
office, or something that the Federal Government has jurisdiction 
over, would you not bring that to trial in a case of that kind? 

Mr. Suack. I have nothing to do with that. I am in the Tax 
Division of the Department itself, and that would come under another 
division, and I cannot speak for any of the other divisions. 

Mr. Kran. I cannot see any justification for your policy. 

Mr. DeWinp. Let me understand in greater detail just how this 
policy works. At the Department of Justice level, it is a policy w hich 
operates to prevent indictment, is that right ? 

Mr. Siack. That is right. 

Mr. Di Winn. Now, at the United States attorney level. does the 
same policy operate to prevent trial after indictment ¢ 

Mr. Stack. No; if we have a sent a case out for prosecution, the 
United States attorney is supposed to present that case. However, if 
it develops after it is received that the trial would substantially en- 
danger his life, he then communicates that information to us, and we 
pass upon it. 

Mr. DeWinp. And if you agree that the medical opinion is suf 
ficient 

Mr. Stack. We would authorize him to return the case without 
prosecution, 

Mr. DeWinpb. You are talking about after indictment, now ? 

Mr. Stack. No. 

Mr. DeWrnp. You mean the United States attorney has the case, 
but no indictment has been brought; is that what you are talking 
about ? 

Mr. Stack. Yes: that is right. 

Mr. DeWrnpv. Up to that time he reports to you, if a medical situa- 
tion arises, which appears to him to fit within your policy ¢ 

Mr. Stack. That is right. 

Mr. DeWinp. Now, at that point do you have a Public Health doe- 
tor make a further report ? 

Mr. Snack. Oh, no: not unless it is called to our attention. We 
do not have an examination made at every stage along the line. If it 
is called to our attention that the trial would endanger his life, and 
there is some substance to that contention, then we would have a 
Public Health physician examine him. 

Mr. DeWinp. Well, then, presumably that situation has been 
brought to light by an examination of the physician either appointed 
bv the United States attorney or selected by the taxpayer; is that 
right ? 

Mr. Stack. No; we prefer the Public Health Service. 
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Mr. DeWinv. But I say the way the case comes back to you from 
the field the United States attorney is faced with the problem either 
because he has had an examination made by a doctor selected by him 
or the taxpayer has brought in his own doctor’s opinion. 

Mr. Stack. In that event, we would authorize him to go to the 
Public Health Service and have a further examination made. 

Mr. DeWinp. And if the Public Health Service at that stage re 
ported that in their view trial would endanger the defendant’s life, 
you would then direct the United States attorney to return the case 
to Washington? 

Mr. Suack. That is right. 

Mr. DeWinp. And not to indict. 

Mr. Stack. That is right. 

Mr. DeWinp. Now, suppose indictment has been brought before 
this matter comes to light, and during the period between indictment 
and trial the defendant comes in with this medical opinion; then what 
is the situation ¢ 

Mr. Stack. We would then move to dismiss if we were satisfied 
from the Public Health examination that trial would endanger the 
life of the defendant. We would then move to dismiss. 

Mr. DeWinpv. So that so far as the Department of Justice is con- 
cerned it will do everything to implement that policy right down the 
line up to the time of trial? 

Mr. Stack. Well, I would not say to implement that policy. In 
other words, our policy continues up to the date of trial. 

Mr. DeWinp. Right up to the point of trial, and now after indict- 
ment, it requires the concurrence of the judge, does it not? 

Mr. Stack. Yes. 

Mr. DeWinp. To dismiss the case? 

Mr. Stack. Yes, sir; that is right. The question as to how much 
authority, there are questions in different jurisdictions as to how much 
authority the judge has under the new rules, but I think the word is 
with leave of court or consent of court. 

Mr. DeWinp. Now, it is at that point, it is only those cases where 
indictment has been brought that the consideration of this whole 
problem becomes a matter of public record, which is open to examina- 
tion, and is not simply an administrative determination which is not 
open to public examination. 

Mr. Stack. That is right. 

Mr. DeWrnp. Well, now, would it not be desirable to have all of 
those determinations made in a manner that is subject to public exam- 
ination and scrutiny ? 

Mr. Stack. No; we do not think so. We think that if indictment 
and trial is going to endanger his life, there is no reason why we 
should go ahead and secure an indictment. 

Mr. DeWrnp. Well, now, you said something different there for a 
moment, indictment or trial, and the test is whether trial would en- 
danger his life, is it not? 

Mr. Stack. No; I will say indictment and trial, or indictment or 
trial. 

Mr. DeW inp. Well, do you ask for an opinion as to whether the 
simple fact of indictment might endanger his life ? 

Mr. Stack. No. Our question to the Public Health physician is 
whether trial would endanger his life, but we generally couple that 
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indictment and trial together. But in asking the Public Health Serv- 
ice, we use the word “trial.” 

Mr. DeWrxp. You do not ask whether the burden of preparing the 
case would endanger his life? 

Mr. Stack. No, we do not; in other words, I think that that whole 
thing can be lumped together. 

Mr. DeWinp. Well, you do not really seek to get from a Public 
Health doctor the opinion of whether the shock of the indictment 
might endanger life, do you? 

Mr. Stack. I said in answer to your last question that we lump the 
whole thing together, and it is generally trial, and we ask him whether 
the trial will endanger his life. 

Mr. DeWrnp. If there is a burden that might create a serious dan- 
ger, it would seem to me it must be the burden of the actual trial. 

Mr. Sxack. Yes. 

Mr. DeWrnp. It gets too refined, does it not, to pass upon questions 
of shock of indictment and that sort of thing? 

Mr. Stack. I think that you are right, although I can conceive of 
cases where an indictment might kill a man, if he had a bad heart. 

Mr. DeWrnp. Well, I do not know whether you are more expert in 
that than I am, and I would not venture any opinions whether that is 
possible or not. 

Mr. Stack. I am not an expert, but I can conceive of such a situa- 
tion. 

Mr. DeWinp. Well, now, why should not all of the cases go to in- 
dictment then, and let the matter of the effect of trial be determined 
after indictment as a matter of public record raised by, I would assume, 
generally by the taxpayer, and then the judge can pass upon it and 
make his determinations as a matter of public record. 

Mr. Stack. Well, one of the reasons there, you would not have a 
uniformity of treatment, and you have got judges in every district 
throughout the United States that would probably feel differently on 
that health problem. 

Secondly, if we can discover at the administrative stage that a 
man—— 

Mr. DeWrnp. You do not consider it part of the duty of the Depart- 
ment of Justice to establish uniformity in the judicial system, do you? 

Mr. Stack. Well, no: I do not think that I said that, and I said 
we are speaking of uniformity in prosecutions. 

Mr. DeWtnp. Well, but this is trial, and this is not indictment. 
The indictment is brought, and then it is up to the judge to decide 
whether that particular case should go to trial, and that has the ad- 
vantage of being a matter of public record, and the further advantage 
that the judge is viewing the situation as he sees it from the point of 
view of the particular trial. 

Mr. Sack. If you are going to have uniformity in prosecutions, 
we can achieve that at our level, at the administrative level. If a 
Public Health Service physician will say that trial would endanger 
this man’s life, then we are better off to kill it at that stage than we are 
to go through the process of the United States attorney and the grand 
jury, and then the courts. 

Mr. DaWinpv. Well, admittedly it is a very difficult policy to ad- 
minister, and you have said so; it haute lends itself to the pos- 
sibility of abuse. 
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Mr. Stack. I would agree W ith you on that; yes. 

Mr. DeWinp. Mr. Schwartz even referred to a case where a Public 
Health doctor had received a fee from the defendant for making an 
examination, and that sort of thing. Is it not the safest thing to have 
the whole matter brought out into public light ? 

Mr. Stack. That might be the safest, but I am not sure it would be 
the best. 

Mr. DeWinp. Well, are not the humanitarian aspects of this matter 
properly served by a judge in the local community where the trial is 
to be held who passes upon that situation at the time when the trial is 
coming up‘ 

Mr. Stack. No: I would not agree with you on that. 

Mr. DeWrinp. Well, this whole health policy has created an at 
mosphere of some considerable public suspicion, that cases are dropped 
in the Department of Justice without the reasons being fully known, 
and public confidence, it would seem to me, can only be established in 
those cases by making these matters of public record, and if a man is 
too sick to stand trial, that should be a matter of public record, and 
then it is known why he was not tried for what is probably widely 
known in his community to have been the commission of a crime, 

Mr. Suack. Well, I think that in the past there has been. In other 
words, possibly the policy was too lax in the past, and I think unde 
our present policy that it is the duty of the administrative end to de 
termine those things. After all. the administrative end does have 
some questions to pass upon. 

Mr. DeWinp. But how are you possibly going to maintain public 
confidence in the impartial prosecution of criminal cases if you do not 
make reasons for abandonment of prosecution, which do not relate to 
the merits of the case, a matter of public record / 

Mr. Suack. That would be no less true in any case. This fellow 
over here is investigated by a special agent, and he is not prosecuted, 
and this man over here is investigated by the special agent and he is 
prosecuted. 

Mr. DeWinp. But I am starting on the assumption he is guilty. 

Mr. Stack. And the public does not know the difference between 
those two investigations, 

Mr. DeWinp. I think it may very well be there is a difference be 
tween cases where a man is clearly guilty and you start on that assump 
tion of clear guilt, as to why he was not prosecuted. 

Mr. SLACK. I think you would vet the same objection in all of these 
cases, We cet letter after letter Say ing “John Jones over here was 
not prosecuted.” 

Mr. DeWinp. But the difference is that this particular consideration 
does not go to the merits of the case, and it is a special factor which 
has cut across the merits of the case, and should be a matter of public 
record, L would think. 

Mr. Stack. The public does not know whether there was any merit 
to the John Jones case over he ‘re, or to the Bill Smith case over here, 
and all they see 1s Bill Smith was prosec uted and Jones was not. 

Mr. Kean. You say that you follow this policy for purely humani 
tarian reasons. Do you not think it would be a humanitarian thing 
to help remove the | uurden of he: avy taxes from honest ¢ itizegs by hav 
ing them know that everybody that cheats in their taxes is going to 
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be prosecuted? That is whether they are ill or not. It seems to me 
just as humanitarian. 

Mr. Siack. Of course, that is a big problem, and sometimes I think 
that we lose sight of the object of the internal revenue laws. The ob- 
ject of the law is to collect taxes. 

Mr. Kean. That is right. 

Mr. Stack. And we must remember in all of these fraud cases there 
is a 50 percent penalty paid, and I think that that is why Congress 
authorizes the Commissioner of Internal Revenue and the Attorney 
General to compromise fraud cases. It is because they realize that in 
certain instances, in maybe lots of instances, it would bring in more 
revenue to collect the tax and penalty and forego the prosecution, 

Mr. Kean. Yes, that is true; but putting somebody behind bars is 
very much of an incentive to prevent other people from trying to do the 
same fraud. 

Mr. Stack. Yes, that is true; but you can, I think, have too many 
prosecutions. 

Mr. Kean. You think we have what? 

Mr. Suack. | think you can have too many prosecutions. 

Mr. Keen. Certainly the few hundred that the Attorney General 
has been having every year, certainly those are not too many. 

Mr. Stack. Well, you say a few hundred; I think that there are 
between six and eight hundred cases have been referred each year. 

Mr. Curtis. How many cases are referred to you, to the Penal 
Division here in Washington, or the Justice Department here in Wash- 
ington ¢ 

Mr. Stack. Each year’ I do not have the exact figures, but I think 
we have them here. Mr. Rothwacks may havethem. This goes back, 
I think, as an example, fiscal year 1942, there were 75 cases referred. 

Mr. Curtis. And how many were referred to‘whom ¢ 

Mr. Stack. That is referred to the Department of Justice for 
prosecution. 

Mr. Curtis. How many did you refer to the United States attor- 
ney’s office ¢ 

Mr. Stack. We will get that figure in just a moment. Then I will 
give you the next figure, which was 94, and the next figure was 77, 
and I am skipping a few years, now, the fiscal year 1947, we received 
393 cases, and the fiscal year 1948 was 623 cases, and the fiscal year 
1949 was 582 cases, and the fiscal year 1950 was 349 cases. 

Now, I would like at this time to say that these figures will not agree 
with the Internal Revenue figures, because they count a case, all of 
the defendants in a case separately, whereas if there are four de- 
fendants in one of these cases, we still just call that a case. So that 
our figures will not jibe with the figures given to you by the Bureau 
of Internal Revenue. 

Mr. Curtis. How long do you hold those cases ¢ 

Mr. Stack. I might say in the past I think we have held them too 
long. 

Mr. Curtis. How long? 

Mr. Stack. We now have a goal that we are shooting at, and I think 
we have achieved it in the past 21% or 3 months, of holding them a 
maximum of 60 days, and no longer. We are now processing tax 
cases that we have received, sending out, I should say, to the United 
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States attorneys, cases received since the 1st of January of this year. 

Mr. Curtis. When was that new procedure started ? 

Mr. Roruwacks. May I answer that, sir? I am conscious per- 
sonally of an attempt to start that at the time that I assumed the post 
of Chief of the Criminal Tax Section on September 18, 1950. 

Replying to your prior question, Mr. Congressman, as to how many 
cases were referred to us, and how many cases we sent out to the 
United States attorney, I do not have those statistics with me. I think, 
and I would not like to be held to this, I think that over a long period 
of years, perhaps 1943 or 1944 through 1950, the Department of Jus- 
tice probably would refer to the U nited States attor ney for prosecu- 
tion 60 percent or more of the cases that were referred to it by the 
Treasury Department. 

Mr. Curtis. Now, of these cases referred to Washington, in what 
percent of them did the taxpayer or his representative or others come 
to Washington to meet with you ? 

Mr. Roruwacks. That would be a guess ; but I would say— 

Mr. Curtis. Would the records show ? 

Mr. Rormwacks. Yes, our records will show it, after analysis and 
study. We do not compile the statistics in that detailed fashion. 
But my guess is that within the past several years, I would say at 
least 50 or 60 percent of the cases. 

Mr. Curtis. Now, those 60 percent that you have sent out for prose- 
c 

Mr. Rornwacks. Mr. Congressman, may I add this to that state- 
ment : I do have some statistics here covering the period September 18, 
1950, to October of 1951. I think that was prior to the beginning of 
the hearings before your committee. The total number of cases which 
were considered by the Department were 425. Of those cases 49 
were declined on the merits during that period of time, a total of 188 
were pending criminal proceedings in the United States attorney’s 
offices, el there were convictions in 78, and the grand juries failed to 
return true bills or there were hung juries in 9 cases, and of the 425, 
15 cases were declined on health grounds. 

Fifty-three cases were returned to the Bureau for supplemental in- 
vestigation, that is, cases which were kept by the Department of 
Justice, but in which we felt prosecution would be strengthened by 
supplemental investigation. 

Me Curtis. What period is that? 

Mr. Roruwacks. That is from September 18, 1950, to October 31, 
1951. 

Mr. Curtis. I wish you would supply for the record the number of 
those total cases where the taxpayer or someone representing him 
came to Washington to interview the Department of Justice, and then 
I want that further broken down with reference to those that went 
out for prosecution, what number of those, the taxpayer or someone 
centile him came to Washington, and then I want in reference 
to those where prosecutions were declined, how many of those people 
had a representative in Washington looking after them. 

I am not so sure that your policy establishes uniformity. If half 
of these people do not have the money or the attorneys or what have 
you to come to Washington and get an advantage of this extra he -aring, 
this extra stop on the road to prosecution,.I am not so sure that then 
it establishes uniformity of treatment. It is in a sense a trial held 
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hundreds and thousands of miles away from the residence of the de- 
fendant, or the possible defendant, and half of them never get there. 

1 would like to have you submit those figures so that we can look at 
them. 

Mr. Roruwacks. I will be very glad to do that, Mr. Congressman. 

Mr. DeWrnp. You have indicated that the number of cases which 
are turned down on health grounds or were turned down on health 
grounds during the period of about 1 year from September 1950 to 
October 1951 was fairly small. Can you say whether over the period 
of 5 or 6 years the percentage was as small as that, or was it larger? 

Mr. Roruwacks. Mr. DeWind, some time ago I asked one of the 
members of my section to check the records and I must say to all of 
you Congressmen and members of the committee that we have to use 
our manpower almost exclusively in connection with our chief work, 
which is the evaluation of the cases, and the processing of the cases 
and we do not have the time for statistical refinements, but I did 
ask one of my men to compile some statistics on the health question. 
I would not want to be held to it without a rechecking, but the figures 
which were submitted to me were these; that from approximately 
the middle of 1946 to April of 1951, which roughly would be 5 years, 
the Department of Justice appears to have declined prosecution for 
reasons of taxpayer’s health in 46 instances. 

Mr. Kean. Along that line, Mr. Rothwacks, this was during a period 
when the Bureau of Internal Revenue also had a health policy ? 

Mr. Roruwacks. Yes, sir. 

Mr. Kean. So that these 15 during that period of 1 year were those 
beyond the number of people that the Bureau of Internal Revenue 
were letting off the hook on account of the fact that they had in their 
minds bad health ? 

Mr. Roruwacks. That would be correct, sir. 

Mr. Snack. I think we should say at this point, though, that in a 
number of these cases the Bureau of Internal Revenue would write 
us and say that if we had known of this condition, we would not have 
referred this case to you. 

Mr. Kean. Yes; all of which shows that the Bureau of Internal 
Revenue were letting an awful lot of people out besides these 15 that 
you were letting out, who really should have been tried and punished 
for their crimes. 

Mr. Stack. What I meant to convey was that of these 15, and 
quite a number of them we would find that the Bureau of Internal 
Revenue would say that they would not have referred it if they had 
known of this condition. 

Mr. Kean. Which proves my case. 

Mr. DeWinp. The point there is that the Bureau of Internal Rev- 
enue is the organization that has had the broader experience with 
health cases, and you have only had the small end, and such cases as 
may have slipped through their health policy, but they must have 
had a much broader experience and they have told us that they found 
it impossible to administer it satisfactorily, and now as I see the 
present situation, you are going to get all of the health cases. 

Mr. Stack. Yes; I suppose we will get all of the health cases in 
the future, and of course you realize that they just abandoned that 
policy within the last 

94411—52——_14 
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Mr. DeWinp. They abandoned it on the ground that they found 
it was too difficult to administer, and it was open to abuse. 

Mr. Stack. I think the main reason why they abandoned it was 
because they felt that the investigative agency was not in a position 
tO pass on that. 

Mr. DeWinpv. Well, they also indicated the great difficulties of 
administration, that they could not get that unqu: alified opinion which 
they thought was necessary. 

Mr. Stack. But they are the fact-finding organization originally, 
and they felt because they were the investigative agency that it should 
be sent to us, and we were the ones to make that determination. 

Mr. DeWtnp. That was a reason given, but their trouble arose 
because they found the health policy was too difficult to administer, 
fairly and properly. 

Mr. Stack. We admit it is difficult. 

Mr. DeWinp. Now, can you say how many of these 46 cases over 
the last 5 years that have been dropped on grounds of health were 
dropped before indictment / 

Mr. Rormwacks. I have no breakdown of that. Mr. DeWind., but I 
can get that for you. 

Mr. DeWinp. Well, can you say whether the large proportion were 
dropped before indictment or after indictment ¢ 

Mr. Stack. I would say before indictment. 

Mr. Rormwacks. I would, too. 

Mr. DeWinpb. Nearly all of them were dropped before indictment ? 

Mr. Roruwacks. I think a very substantial part were dropped 
before indictment ; yes. 

Mr. DeWinp. Now, when a court gets a medical problem before it, 
as to whether the defendant should be tried, the nelle vy generally ap- 
plied by the courts is not the policy of the Department of Justice, 
is it, and the inquiry of the court is a somewhat different inquiry 
than has been applied by the Department of Justice ¢ 

Mr. SLack. 1 think in their case, their test is whether the man is 
too sick to stand trial. 

Mr. DeWrnp. At the moment. 

Mr. Stack. At the moment. 

Mr. DeWinp. So their inquiry is not a long-range one, whether 
this man’s condition is such that a year from now or 6 months from 
now trial might endanger his life. And they are looking at it with 
the man before them about ready to go to trial, and is he at this 
moment took sick to stand trial. 

Mr. Stack. I do not think you would find any uniformity through- 
out the country on that. 

Mr. DeW inp. But that, generally speaking, is the problem before 
the court: can this man now before me stand trial. 

Mr. Stack. That is right. 

Mr. DeWinpv. That is a much more direct and immediate inquiry 
than the sort of inquiry you have to make. 

Mr. Stack. Their sole test is whether at the present time he is able 
to stand trial, that is right. 

Mr. DeWinp. Well, given the great uncertainty in this whole 
health problem, and particularly let us say these mental cases, where 
you consider the effect on sanity and given the uncertainties of medical 
opinion in that area, is it not a much better policy to have those de- 
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terminations made contemporaneously with the problem of trial, and 
made in a public forum so that the record is public and the reasons 
are public ¢ 

Mr. Siack. I do not recall whether there has been very many of 
these mental cases. I doubt it very much that there has been a great 
number of them. 

Mr. DeWinp. The number of such cases have been on the increase, 
is not that right, and it is a development of recent years ¢ 

Mr. Stack. No: very insignificant on mental grounds. 

Mr. DeWrnp. Well, the Bureau of Internal Revenue says that the 
psychiatric reports are one of the things that they get or have been 
getting. 

Mr. Suack. But 1 do not think that they testified it had been on 
the increase at all. 

Mr. DeWinp. Well, I had examined some of the statistical mate- 
rial that has been furnished to us, and the mental cases that I have 
seen have been cases in recent years, and such grounds were offered 
in some cases as hysterical neuroses, and now whether hysterical 
neuroses is a condition that might endanger the defendant's sanity 
if he were subjected to trial, I do not know, but I venture to Say 
that there might be a great division of medical opinion on that 
subject. 

Mr. Stack. I think that that is true, but niy observation has been 
that there have been very few cases where prosecution has been de- 
clined because of mental unfitness for trial. 

Mr. DeWinp. Whether it has been physical unfitness or mental 
unfit ness, is not the lack of preciseness in medical opinion such that, 
in order to maintain public confidence that cases are properly 
prosecuted, the matter should be handled in a public forum, namely, 
in the court contemporaneously with the problem of trial! 

Mr. Stack. I think that that can properly be handled at the admin- 
istrative level. 

Mr. DeWinp. Now, yesterday when Mr. Schwartz was here, I asked 
him: 

In general, I judge that your conclusions that operation of the administrative 
health policy has proved too difficult to be justified? 

Mr. Scuwartz. Yes, I have been attempting to outguess Government doctors 
for 3 years now, and I believe I was the happiest man in the Bureau when this 
policy was abandoned 

You are going to inherit that problem, and you have only had 
the small end of that, and they have had the numerous cases, and 
since you are dealing with prospective defendants generally who are 
middle-aged, I would think you would have the health policy raised 
Ina great many cases. 

Mr. Stack. That may be true, but we think that with the coopera- 
tion of the Public Health Service we can administer it. 

Mr. DeWinp. What are the reasons why you would not leave it 
to the courts to administer / 

Mr. Stack. Because, as I said, a little while ago, I think that it 
is a policy that should be handled at the administrative level. 

Mr. DeWinp. Lam trying to get the reasons for that conclusion. 

Mr. Stack. Well, I do not know. In other words, you are saying 
that everything should be decided by the courts, and we feel that a lot 
of things should be decided at the administrative level. 
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Mr. DeWinp. Now, we have got a disagreement, and I am trying 
to get your reasons why you feel an administrative determination, 
which is not public, and which was not contemporaneous with the 
trial, is desirable. 

Mr. Stack. The same argument would follow all the way through, 
and you could say that every case developed by the special agent should 
be prosecuted, that there was no room for judgment at the admin- 
istrative level. 

Mr. DeWrnp. I am saying that it is a matter which does not go to 
the merits of the case, namely whether or not a crime has been 
committed, and now is not that a different category of situations? 
Moreover, it is an area in which not only is it a difficult opinion to give 
on any particular moment, but it is an opinion which is very difficult 
to give in connection with the situation which is 6 months or a year 
away. Conditions change. 

Mr. Stack. I do not think that you have a different situation there. 

Mr. DeWrnp. But is it not true that a defendant’s health this year 
may be different from next year, and the contemporaneous determina- 
tion at the point of trial by a judge in open court has some very clear 
advantages, and now what are the advantages of cutting off that deter- 
mination by an administrative determination months before the event ¢ 

Mr. Stack. Well, there is one thing: It certainly saves an awful 
lot of time of the United States attorneys, the time of the grand jury, 
and the time of everyone. 

Mr. DeWrnp. I am suggesting the grand juries and the United 
States attorneys are there to prosecute the cases that should be prose- 
cuted, and to maintain public confidence in the enforcement of the 
laws, and now is it not the way to do that to have those determinations 
made openly at the point of trial ? 

Mr. Stack. No 4 think that that is a part of the administrative 
proc edure. 

Chairman Krne. Will that opinion, Mr. Slack, be acceded to by 
your superiors in the Justice Department, do you know? 

Mr. Stack. It has been; yes. 

Chairman Kina. Recently ? 

Mr. Stack. Yes; recently. 

Chairman Kina. I felt a minute ago that perhaps it was unfair to 
have you so recently taking over the section there, to have you brought 
up to speak for at least a debatable question of this sort, and that 
prompted by question if you were, as far as you knew, speaking the 
sentiments and views of your superiors in the Department. 

Mr. Stack. Yes; shortly after I took over, that was one of the 
questions I put to the Deputy Attorney General, and he said we should 
continue our health policy. 

Chairman Kina. Then, if we were to invite Mr. Vanech over, we 
would get essentially what we have got from you? 

Mr. Stack. I think that that is so, Mr. Chairman. 

Chairman Kine. Do you think perhaps he could defend it a little 
better than oe dot 

Mr. Stack. No; I think he would probably defend it in the same 
manner. 

Mr. DeWrnp. Would it be fair to put the question this way with- 
out embarrassing you: Whatever your viewpoint might be, and 
whether in the course of this discussion you might have a changed 
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viewpoint—and I am not suggesting that you do—you would not be 
in a position to do anything but defend that present decision; is that 
correct ¢ 

Mr. Stack. I think that is a fair statement. 

Mr. DeWrnp. Therefore, if there were an inclination to change, 
we could only get it from a discussion with one of your superiors? 

Mr. Stack. I think that that is true. They may say “You are the 
Acting Assistant Attorney General,” but I do not feel that as long as 
[am the Acting Assistant I should go ahead and change policies that 
have been estxblished in the Department. 

Mr. DeWinp. So, your position here is pretty much presenting 
the reasons that led to the present decision at the top policy level in 
the Department, and that is about all you are in a position to do? 

Mr. Suack. That is right. 

Mr. DeWinp. And whatever the balance might be as a result of 
this discussion, you would not be in a position to change on that any- 
how ? 

Mr. Stack. I would not. At least, I would not want to take the 
responsibility as long as I am in there just temporarily. 

Chairman Kine. This might be a good opportunity, Mr. Counsel, 
unless you have good reasons for doing otherwise, to recess until 2 
o'clock. I have agreed with certain people to get them free at 12. 
You gentlemen will return at 2 o’clock. 

Mr. DeWinv. Would 1:30 inconvenience the committee to start 
that early ¢ 

Chairman Kine. It would. 

Mr. DeWinp. Then I would suggest we recess unti! 2 o'clock. 


(At 12:05 p. m., a recess was taken until 2 p. m. the same day.) 


AFTERNOON SESSION 


STATEMENTS OF ELLIS N. SLACK, ACTING ASSISTANT ATTORNEY 
GENERAL AND CHIEF, APPELLATE SECTION, TAX DIVISION, 
DEPARTMENT OF JUSTICE; AND MEYER ROTHWACKS, CHIEF, 
CRIMINAL SECTION, TAX DIVISION, DEPARTMENT OF JUSTICE— 
Resumed 


Mr. DeWrnp. Mr. Slack, on this question of the views of the De- 
partment concerning the health policy, would it be possible for you 
to bring this matter to the attention of the Department? Now con- 
ceivably, it would be better to have this matter considered afresh by 
the Assistant Attorney General appointed in charge of the Tax Divi- 
sion if that should occur in the near future; but, in any event, could 
you have this question taken up and have an ultimate report after 
discussion. of it with the Bureau of Internal Revenue, which must 
represent the combined views of the arguments referred to this sub- 
committee, making recommendations on the health policy. 

Mr. Srack. I can and will: yes. 

Mr. DeWtnp. Yesterday, Mr. Slack, the Bureau of Internal Reve- 
nue explained to the subcommittee its views in connection with the 
voluntary-disclosure policy which it has recently abandoned. The 
committee also received the views of the General Counsel of the Treas- 
ury, Mr. Lynch. As the committee understands, the Bureau of In- 
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ternal Revenue has abandoned any formalized voluntary-disclosure 
policy and intends from now on to view the factor of the voluntary 
nature of any disclosure made as simply one factor to be considered 
in deciding whether or not a case should be referred to the Depart- 
ment of Justice for prosecution, that decision being one of adminis- 
trative discretion involving no prior assurance or promise of im- 
munity to the taxpayer. Do you have any comments to make on the 
abandonment of the voluntary-disclosure policy ? 

Mr. Stack. Yes. I believe that a well-defined policy on voluntary 
disclosures would be productive of much revenue. In the past the 
voluntary-disclosure policy—we have had it in name, but no one knew 
just what that policy was. I feel that if that policy could be defined 
and administered in a proper manner it would serve the purposes of 
the internal-revenue laws—and that is the collection of revenue—and 
I believe it is a workable policy. 

Mr. DeWinp. Now, it is my understanding that the Department of 
Justice does not have a voluntary-disclosure policy. Is that correct ‘ 

Mr. Stack. We do not have such a policy. We have relied entirely 
on the Bureau of Internal Revenue, because of necessity they are the 
ones where a person would go to make such a disclosure. We have 
had to rely on their decisions rather than on any decisions we might 
make. 

Mr. DeWrnp. Now, in the absence of any policy on the part of the 
Bureau, what would the attitude of the Department of Justice be 
with respect to cases referred by the Bureau of Internal Revenue in 
which a voluntary disclosure appeared to have been made? 

Mr. Stack. I have given that some thought, and I don’t know what 
the answer to that is. It would seem to me that at the present time 
we would just have to consider that as one of the elements in the case ; 
that is, one of the questions to be decided as to whether we should go 
forward or whether we should return it to the Bureau. 

Mr. DeWixp. Well, presumably or possibly at least. if the Bureau 
of Internal Revenue had no voluntary-disclosure policy, the cases 
would reach you W ith a record which would not be clear as to whether 
or not there ha’! been what would constitute a voluntary disclosure. 

Mr. Stack. That is right, and then of course it would probably be 
raised by attorneys for the taxpaver. Of course, you will recall that 
this policy was just abolished within the last week or 10 days, so that 
we have received, so far as I know, no cases involving the voluntary 
disclosure. I don’t know exactly where they plan to cut it off, whether 
they plan on a cut-off date as of the date they announced their new 
policy, or whether they will go back and reexamine all of the cases 
where there has supposedly been a voluntary disclosure prior to the 
date of their announcement. 

Mr. DeWrnp. It is my understanding that they intend to protect 
those cases in which a voluntary disclosure was made prior to the 
date of the announcement of their new policy. 

Mr. Stack. TI would think that that would be a proper way of 
handling it. 

Mr. DeWrnp. Now, have you given any consideration to what would 
be a workable voluntary-disclosure policy ¢ 

Mr. Stack. I have given it a lot of study. and T don’t know that T 
am ina position to say just what that policy should be. One of the 
problems is determining when an investigation has started. Obvi 
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ously, you have got to have some place where the taxpayer or his 
attorney can find out whether that investigation has started. Mos‘ 
of them are afraid that if they go into a revenue agent’s office or a 
collector’s office and ask has an investigation started, if the answer 

“No,” possibly the Treasury Department would start an investiga 
tion. But I do believe that some procedure could be worked out 
whereby a taxpayer could tell in advance whether the investigation 
has started and whether it would pay him to make a voluntary dis 
closure at that time. 

Mr. DeWinpv. Do you know of any other factors in the voluntary- 
disclosure policy as it was formerly administered that led to trouble 
which in your view might be eliminated by a different procedure ? 

Mr. Stack. Well, of course, we have had the problem in all of these 
so-called cases where they have raised’the question after it was re- 
ferred tous. Let us take a case where the Bureau of Internal Revenue 
said, “No, that doesn’t fit our voluntary disclosure policy.” 

Attorneys have raised the question, then, as to whether we could use 
that evidence because it was given to the internal-revenue agent under 
what they termed an implied promise of immunity. We had the ques- 
tion raised in Philadelphia in the Liebster case, and we don’t feel that 
there was any voluntary disclosure there, and we feel the case was 
wrongly decided; but, nevertheless, it was decided against us. 

Mr. DeWrnp. The decision in that case, as I recall it, was that 
given the voluntary-disclosure announcement, coupled with the alleged 
silence of the revenue agents, when the taxpayer Ss representi itives 
repeatedly said “This is a voluntary disclosure’—the court said it 
created an implied promise of immunity. Isn’t that the situation ¢ 

Mr. Suack. Yes; that is right. Of course, in that case, you know, 
there was a motion to suppress prior to the time the evidence had been 
submitted to a grand jury; and, so, we likewise feel that that court had 
no jurisdiction to suppress at the time. 

Mr. DeWinp. That is an entirely separate matter. 

Mr. Stack. That is an entirely separate matter; ves. 

Mr. DeWrnp. In general, it is your viewpoint that there is no in 
superable administrative onl lem in the administration of a proper 
voluntary-disclosure policy at the Bureau of Internal Revenue level? 

Mr. Stack. No: I think it could be worked out, and on a workable 
basis. 

Mr. DeWinp. Well, the Bureau representatives said that they had 
been able to see no way in which you could satisfactorily define what 
constituted the starting of an investigation. 

Mr. Stack. Well, I think that is a result of the people in the Treas 
ury Department not being able to get together on exactly what their 
policy is. 

Mr. DeWrnp. Do you have any specific recommendations to make as 
to what would Pp yroperly constitute the beginning of an investigation 
which would cut off the possibility of voluntary disclosure ¢ 

Mr. Stack. No; I would want to give that some further study to 
determine at what point that investigation began. 

Mr. DeWrnp. At the moment vou are in the position of admitting 
that that is a difficult administrative question and you have no solu- 
tion to offer? 

Mr. Stack. Yes: but I believe it could be worked out with proper 
study. 
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Mr. DeWinp. Now, another area of difficulty they said they had 
encountered related to possible abuses, claims of voluntary disclosure 
having been made when in fact no disclosures had been made, leaks 
from employees of the Bureau of Internal Revenue to taxpayers con- 
cerning the imminence of a possible investigation, and connivance 
in agreeing that voluntary disclosure was made at an earlier date 
than it was in fact made. Do you see any difficulty in eliminating 
that kind of abuse ? 

Mr. Stack. I don’t, but I don’t think there is much danger of any 
abuse along that line. Most of the employees of the Bureau of In- 
ternal Revenue are career employees, and I think 99.99 percent of 
them are honest. 

Mr. DeWrnp. But, under the voluntary-disclosure policy as it ex- 
isted, there was apparently an open invitation to that sort of thing 
if anybody wished to engage in it. 

Mr. Stack. Yes; you could have that in the voluntary-disclosure 
policy, and you could have it in any other field, but I don’t think it 
exists any more in that field than it does in any other branch. 

Mr. DeWrnp. Could the formalized techniques and procedures be 
set out that would eliminate that ? 

Mr. Stack. Yes; I think so. 

Mr. DeWrnp. Well, would you or Mr. Rothwacks have specific ideas 
on that score? 

Mr. Stack. I wouldn’t want to without giving it further study. 

Mr. DeWrnp. At an informal level, do you have any suggestions to 
make for study ? 

Mr. Roruwacks. Mr. DeWind, I have no specific recommendations 
to make, but I am sure that both Mr. Slack and I would not want to 
minimize the extent of the administrative difficulty in the Treasury 
Department in ascertaining a so-called fixed point at which one could 
say that an investigation had been begun. But conceivably the abuse 
about which you speak might be minimized or perhaps entirely elimi- 
nated if some arbitrary point were agreed upon and the existence of 
that arbitrary point were formalized in writing by official publication 
somewhere in the Treasury Department. And, by the same token, as 
to the claim of the taxpayer that he was making a voluntary disclosure, 
insistence upon that being formalized, so that he could not say that he 
had orally made a voluntary disclosure. That might minimize the 
abuse about which you are talking, about which the Treasury repre- 
sentatives spoke yesterday. In other words, formalize and make rigid 
the requirements on both sides, Treasury Department and the tax- 
payer. That might involve a certain amount of arbitrariness, but 
that is inherent in any administrative procedure. 

Mr. DeWinp. That is, you might have a formalized procedure in- 
volving written documents both on the making of the disclosure and 
the acceptance of the disclosure. 

Mr. Rormwacks. Yes. 

Mr. DeWrinp. Now, assuming that that could be done, that those 
procedures could be formalized to eliminate all or enough of the abuses 
or enough of the chance of abuse to eliminate that as a problem, then 
what are the factors which in your view favor the operation of a 
voluntary-disclosure policy, and what good does the tax system derive 
from such a policy? 
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Mr. Strack. As I said originally, I thought it would be productive 
of much revenue. It seems to me you can’t detect every case of tax 
evasion; it is physically and humanly impossible to do that. If you 
have a well-defined policy that the taxpayer would know if he fol- 
lowed that policy he would be immune from prosecution, I think it 
would bring in a lot of money that we are not collecting today. 

Mr. DeWinp. So, you would think that it would actually produce 
a considerable amount of revenue which would otherwise go un- 
collected ¢ 

Mr. Suack. Yes, sir. 

Mr. DeWrnp. Are there any other justifications for the policy? 

Mr. Suack. As I mentioned earlier, it is the problem of the agents 
ferreting out all of these tax evaders, and you can’t possibly catch 
100 percent of them. And, secondly, I am of the opinion that you 
can have too many tax prosecutions. We all know what happened in 
the old prohibition days; it got so that juries wouldn’t convict. We 
have some sections of the country right now that don’t care too much 
for tax-evasion cases, and we are losing some tax-evasion cases in 
certain districts, one right after the other. So, I think that you can 
have too many cases, and I think that is shown by the fact that in 
one district—and I wouldn’t like to name it—we have had several 
acquittals just in the last few years; and, secondly, the United States 
attorney in that district doesn’t think much of tax cases. I also feel 
that Congress, by enacting section 3761, felt that somewhere along the 
line there could be a compromise in these cases. 

You will recall that that section gives the Commissioner of Internal 
Revenue and, likewise, the Attorney General power to compromise 
these cases at any stage of the proceeding, and I feel that Congress 
felt that in a lot of these cases the 50-percent fraud penalty was suf- 
ficient punishment. You collect that 50 percent fraud penalty in a 
voluntary-disclosure case, and I feel that in lots of those cases that is 
sufficient. 

Mr. DeWinp. Now you have said that there are certain sections of 
the country in which you have encountered difficulties in obtaining 
prosecutions and convictions. Is there any objection in your view to 
stating what sections of the country you encounter those difficulties? 

Mr. Stack. Well, just offhand, I have in mind West Virginia at the 
present time. You will recall we lost the big Lias case there, a case 
we thought we should have won hands down, and we have had sev- 
eral cases just recently where grand juries have failed to indict in 
that same district. 

Mr. DeWinp. Well, you feel that in certain sections of the country 
you are encountering difficulties at the grand-jury level / 

Mr. Suack. Yes, sir. 

Mr. DeWinp. And in other or the same sections difficulties at the 
United States attorney level ? 

Mr. Srack. Yes. 

Mr. DeWrnp. And possibly difficulties at the judicial level, or not ¢ 

Mr. Stack. Well, yes, I can say this; I don’t think that there is any 
uniformity throughout the country on the meting out of sentences in 
these tax cases, with the judiciary. In some cases they give them a 
slap on the wrist and other places, other districts, they put them in 


jail. 
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Mr. DeWinv. Now, you think that the operation of a voluntary 
disclosure policy can help to resolve those difficulties ¢ 

Mr. Stack. I am not sure that that would resolve those. No; Iam 
sure it wouldn't. 

Mr. DeWrnp. I thought you suggested that somehow voluntary- 
disclosure policy might have a bearing on those difficulties. 

Mr. Stack. I think that I just strayed a bit. 

Mr. DeWinp. Are there any other factors other than the possible 
revenue-producing effects of voluntary disclosure that make it seem 
a desirable policy in your mind? 

Mr. Stack. I think the paramount reason is the revenue. 

Mr. DeWinp. The Bureau of Internal Revenue has been unable to 
tell the committee just how much revenue has been produced by the 
voluntary-disclosure system or even in a broad estimate, and they 
have been unable to say whether it has been a large amount or a small 
amount. 

Mr. Stack. I have heard it said, and of course I have no facts to back 
it up, that after a successful prosecution in districts, certain cdlistricts, 
that the collecors’ offices are swamped by taxpayers filing amended 
returns. 

Mr. ay WIND. Sut you obviously can't have any specific informat ion 
on that. 

Mr, Stack. I have no specific information on that. 

Mr. DeWinp. I think that has been heard pretty widely, that vol- 
untary disclosure coupled with a strong prosecution policy in some 
cases will produce quite a volume of amended returns. 

Mr. SLACK. Yes, sir. 

Mr. DeWinv. And apparently no record has been made or any sta- 
tistical material gathered on the actual results / 

Mr. Stack. That would be rather difficult, because it is hard to 
tell just what causes a man to file an amended return. 

Mr. DeWinv. A question might be asked the other way. Is it 
possible that the operation of that voluntary-disclosure policy in 
some other cases discourages observation of the law because of the 
feeling that if detection becomes imminent, voluntary disclosure is a 
way out? Does it tend to break down taxpayers’ payments ‘ 

Mr. Stack. That is possible, but I don’t think the tax evader goes 
through that thinking process. I think generally he will start out the 
first of the year, and he may start chiseling a little bit here and a little 
bit there. but I don’t think he ever gets down to the point of thinking 
“T wonder what will happen if I ever get caught.” He thinks as a 
soldier does, “They will never catch me.” 

Mr, DeWinp. You don’t think under a voluntary-disclosure policy 
that such persons may be advised of the dangers of being caught, and 
if they do they can escape criminal prosecution ¢ 

Mr. Stack. I don’t believe so, because I don’t believe they think 
it through that far. 

Mr. DeWinp. Well, now, to move to another aspect of the matter. 
The Bureau of Internal Revenue in its present situation having no 
voluntary-disclosure policy, how is the Department of Justice going 
to handle these cases ¢ I gathered from what you said that when a case 
comes forward to the Department, you will send it forward for prose- 
cution without regard to voluntary -clisclosure aspects of the case. 
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Mr. Stack. Yes, of course, unless it was called to our attention either 
by the Treasury Department or counsel for the taxpayer. 

Mr. DeWinp. Well, suppose it is, and if you are going to pay any 
attention to it, you may rest assured that counsel for the taxpayer 
will bring it to your attention. 

Mr. Stack. As I said earlier, none of those cases have reached our 
offices yet, and I just don’t know what our final decision would be on 
them. 

Mr. DeWinpv. You mean you at the present time have no decision 
as to how you are going to treat that subject : 

Mr. Suack. That is right. 

Mr. DeWinp. Have you any thoughts on how you would handle the 
problem ¢ 

Mr. Stack. I would have to give that some more study before I 
would be able to give an answer that would be anywhere near 
intelligent. 

Mr. DeWinp. In the past, when cases have come to the Depart- 
ment of Justice with a claim by the taxpayer that a voluntary dis- 
closure was made although the Bureau has disagreed, has it been the 
practice of the Department of Justice to make an independent ceter- 
mination of that? 

Mr. Stack. No: in such an event we would send the case back to 
the Treasury Department, and tell them that a claim had been made 
with us that a voluntary disclosure had been made, and we would ask 
them to make a determination as to whether a disclosure had been 
made: and if they said “No,” we would go ahead: and if they said 
“Yes.” then they could only withdraw the reconimendation for 
prosecution. 

Mr. DeWinp. Has it not been your position that there is no volun- 
tary disclosure policy in the Department of Justice ‘ 

Mr. Stack. That is right. 

Mr. DeWrnp. Once the case comes to you, you will not take that 
factor into consideration ¢ 

Mr. Stack. That is right; and we have left that determination 
entirely to the Treasury Department. 

Mr. DeW rnp. Unless there is a change in the position of the Depart- 
ment of Justice, then the cases that come forward now will be referred 
for prosecution without regard for the voluntary disclosure aspect of 
the case? 

Mr. Stack. Yes; except I do believe we will give some study, since 
the Treasury Department has withdrawn their policy, or abolished it, 
let us say. 

Mr. DeWinp. In other words, what you are saying is you may now 
consider the adoption or you definitely will give consideration to the 
adoption by the Department of Justice of a voluntary disclosure 
police vé 

Mr. Stack. Well, I don’t believe we could ever adopt such a policy 
because that presupposes that they would come to us rather than the 
Treasury Department with their confessions. It is naturally a matter 
that must rest squarely with the Treasury Department because the 
Treasury Department is where you file your returns and they are the 
ones who make the investigations. 

Mr. DeWrnp. Then you are saying that you can’t have a voluntary 
disclosure policy independent of ‘the Treasury Department? 
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Mr. Stack. With this exception, we could say or we could decide 
that if a good voluntary disclosure had been made to the Treasury 
Department, that we would not recommend prosecution, and I don't 
say that we would, but I say that we could. 

Mr. DeWrnp. If the Treasury Department has no formalized type 
policy, how are you ever going to try to administer that ? 

Mr. Stack. Well, let us say that a case came over to us, where John 
Jones went in and disclosed fraud, and let us say that there was no 
question about it and still the case was sent to us for prosecution, in 
such an event we may feel that the case should not be prosecuted. 

Mr. DeWrnp. Presumably the Department of Internal Revenue 
will make no determination concerning that fact and will not be 
interested. 

Mr. Stack. That is right; and I say then if it came to us, since the 
abolition of their policy, then I would say we might decide that the 
case should not go out for prosecution, and I don’t say we would 
because we haven't given it any study as yet. 

Mr. DeWinp. Well, you would be faced at least with this difficulty, 
that any such disclosure might have been made without forma- 
lized procedures and it might have been a claim of oral disclosure, 
or there might be a question as to the timing of it and so forth. 

Mr. Stack. But I assumed all of those things, and assumed that 
there was no question but that there had been complete disclosure of 
the fraud. 

Mr. DeWrnp. As administrative practicality you would be unable 
to administer it; wouldn’t you? How would you know whether that 
qualified as a real voluntary disclosure under whatever definition you 
might have or whether it had not ? 

Mr. Stack. I would say this: That would be one of the develop- 
ments we would consider in deciding whether the case should go 
forward to the United States attorney. 

Mr. DeW inp. The actual determination would be almost impos 
sible, at least in many cases. 

Mr. Stack. It would seem to me that the facts could be developed, 
but I answered the question on the assumption that all of these 
facts had been developed. 

Mr. Kean. I can see that an excuse for recommending leniency 
would be there, but I cannot see any excuse for recommending no 
prosecution. 

Mr. Stack. That may be the answer. 

Mr. Roruwacks. Mr. DeWind, perhaps the past practice of the 
Department may throw some light on the problem without necessarily 
indicating a conclusion. In the past, of course, when cases have come 
over with allegations of voluntary disclosure, the Department has 
taken the unequivocal position that as a matter of law voluntary dis 
closure is no defense, and I think it has been generally known that to 
a very large extent the element of cooperation has not played a sub- 
stantial part in the Department of Justice in determining whether or 
not to prosecute. That has been the policy. 

Now that the Treasury Department has abandoned its voluntary- 
disclosure policy, if the facts relating to an alleged voluntary dis 
closure are brought to the attention of the Department of Justice, I 
merely want to suggest this, that whether or not the Department for- 
mulates a voluntary-disclosure policy (I would think offhand that that 





PROPOSALS FOR STRENGTHENING TAX ADMINISTRATION 217 


might be doubtful in view of the legal bar involved), we would be 
faced with exac tly the same administrative difficulties as the Treasury 
Department has been faced with in determining whether or not a 
disclosure did in fact take place, since a constitutional question may 
be raised. 

Therefore it would seem to me desirable, if the fact of the disclosure 
is pertinent, that there be definite, clear, specific, and precise lines 
drawn determining when a disclosure may be made and under what 
circumstances it may be made, and how the Giovernment shall an- 
nounce it. If that is done, it seems to me it had better be done in the 
Treasury Department rather than in the Department of Justice. 

Mr. DeWinv. Would you go a little further and say it could only 
be done by the Treasury Department ? 

Mr. Roruwack. Speaking only for myself, and without having 
thought about this matter too much, I would say “Yes” to that, 
Mr. DeWind. 

Mr. Sxiack. I would agree with that. 

Mr. Byrnes. Could I interject here / 

Yesterday, I believe it was, we requested the people of the Bureau 
to submit to us what they would consider to be the ground rules at 
least for determining what would be considered a reasonable vol- 
untary disclosure that would be given consideration. L wonder if you 
could have some of your group over in the Department Justice, 
who also must be concerned somewhat with the practical aspects of 
a disclosure and its effect upon a jury, and so forth, if you could do 
the same thing. That is, give us what you might consider from the 
prosecution level as ground rules or specific conditions that should 
be met in order to constitute a voluntary disclosure that would be 
given consideration in connection with whether prosecution should 
go forward or not. 

Mr. Stack. Heretofore we have always relied entirely on the Treas- 
ury Department for making that determination. 

Mr. Byrnes. That is right; and now nobody is making it, and 
the Treasury has abandoned its policy, and I am not so sure that the 
Treasury or the Bureau is right in abandoning such a policy. I am 
inclined to think that they have moved backward rather than for- 
ward in that instance, instead of defining what should constitute a 
voluntary disclosure they have just said we are not going to have 
such an animal, and I think they probably should have defined it 
and said here is what it is and here is what it means. 

Mr. Stack. I think that you are right. 

Mr. Byrnes. So that people will know what is a voluntary dis- 
closure and then you will know what to do if the disclosure meets 
the test. I am wondering if vou people in the Department of Justice 
will consider this problem from the prosecution standpoint and the 
effect of a voluntary disclosure, for instance in court, what the reaction 
of the court is going to be or the reaction of the jury to those facts. 
[ wonder if you would give us what your recommendations might 
be as to the rules that might be formulated to determine whether a 
voluntary disclosure actually existed. 

Mr. Stack. We would be glad to do that. 

Mr. Roruwacks. Mr. Byrnes, what you say prompts me to say 
that perhaps you have stated an additional reason for trying to keep 
a voluntary-disclosure policy. That is that the facts of voluntary 
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disclosure are very often brought into litigation, even though under 
the Lustig case voluntary disclosure is not a defense. The facts are 
spelled out to raise an alleged constitutional question under the fifth 
amendment, which the court must hear. It is clear to all of us who 
wre concerned with litigation that any additional questions that are 
presented to a court by way of a motion to suppress, or possibly to a 
jury on the question of intent constitute additional prosecution 
hazards. Courts are lenient in permitting evidence as to intent to come 
in by way of defense. It is conceivable that in some instances the facts 
relating to an alleged voluntary disclosure may be put before a jury 
on the question f intent. 

If we do not have a voluntary-disclosure policy, that might con 
ceivably constitute an additional trial hazard in these criminal tax 
prosecutions. 

Mr. Byrnes. As I understand it, one of the things that you look 
into in the Justice Department before you send a case down to the 
United States attorney is the possibility of successful prosecution. 

Mr. Stack. Yes. 

Mr. Byrnes. At least that is your present policy. You may be 
convinced the fellow is guilty of a fraud, but you still look at the 
aspect of successful prosecution. Can he be prosecuted successfully ? 
Now, I believe we were oer by Mr. Lynch, at least yesterday, that 
one of the aspects no doubt of a successful prosecution was what kind 
of a plea can this taxpayer make to the court as to his cooperation 
and various other things that do form a part of this voluntary-dis 
closure picture. So that if there is any element of voluntary disclosure 
in this file as it comes to you, you have got to give it consideration 
whether there is a policy or there isn't a policy, because you have 
got to consider it in connection with its effect upon a successful pros 
ecution, 

Mr. Stack. That is right. 

Mr. Byrnes. Do you not think in the long run that public know] 
edge of a definition, and official definition of voluntary disclosure, 
would do much to put this thing in an area of certainty, not only 
as far as the departmental administration of it is concerned, by the 
Internal Revenue Bureau and by Justice, but also by the courts and 
juries / 

Mr. SLACK. Yes: I have thought that for a long time. 

Mr. DeWinp. Pursuing that aspect of the matter a little further, 
see it as the present time you would pretty much have to refer 


as | 
for prosecution, certainly most cases for prosecution, despite 


Cuses 
the existence of a voluntary disclosure. 

Mr. Stack. I think we would; yes. 

Mr. DeWrnp. It would only be the rare case where the nature of 
the voluntary disclosure would be such that you could properly say the 
chances of a successful prosecution would have been substantially 
reduced ¢ 

Mr. Stack. Yes. 

Mr. DeWrinp. There is no in-between rule. is there ? 

Mr. Stack. What is that? 

Mr. DeWtinp. There is no in-between rule: you either have a vol 
untary-cisclosure policy at the Treasury level or you don't have it. 

Mr. Stack. Of course. that has been the trouble in the past ; it has 
not been well defined. I don’t believe they have been able to agree 
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within their own department as to just what constituted a voluntary 
disclosure. | think that that is one of the reasons why they have — 

Mr. DeWInp. But my point is this. If the Jureau does not have 
a formalized voluntary-disclosure policy, then you must go com 
pletely the other way and refer cases for prosecution and leave what- 
ever effect that may have to the juries and the judges. 

Mr. Stack. I think that that is right > yes. 

Mr. Kran. One thing I think we want to be sure of not doing, is 
to have the Bureau by its changes in the health regulation and the 
voluntary disclosure regulation pass the buck up to the Justice De 
partment for the things that it has done in the past, and add more 
work to the Justice Department. 

Mr. Stack. That is right. 

Mr. DeWinp. The matter I was trying to bring out here, was really 
this: That the position that Mr. Lynch took vesterday that they 
would have some sort of in-between policy, that there would be no 
commitment but they would give a high policy consideration to the 
factor of voluntary clisclosure, appears to be a very difficult policy to 
work, that you either have a formalized policy or you have ho policy. 
And. gather that you concur in that. 

Mr. Stack. I concur in that: yes. 

Mr. DeWtnp. Mr. Chairman, I was going to leave the question of 
voluntary disclosure now and vo to another topic, unless there are 
additional questions. 

Mr. Byrnes. You are going to furnish or make some study of and 
try to furnish us with some ground rules ¢ 

Mr. SLack. It would be some suggestions, yes, and we would be vlad 
to furnish that. 

Mr. DeWrnp. Tell me at the present time, Mr. Slack, what is the 
practice of the Department of Justice with respect to persons who 
appear for taxpayers in the Department of Justice on criminal fraud 
cases. Are there any requirements as to the qualifications of the per- 
sons who appear, their identification as authorized representatives, 
and so forth? 

Mr. Stack. No; generally they appear, we receive a letter asking for 
a conference, and we hear them. 

Mr. DeWinp. Must the people that come in to consult with you be 
lawyers ¢ 

Mr. Stack. Oh, no, no. I think you can say our policy is very 
liberal, and we hear nearly anyone that comes in there. 

Mr. DeWrnp. Well, suppose an unidentified John Jones comes in 
and says, “I represent taxpayer X, and I am here to consult with you 
about his case.” 

Mr. Stack. Well, that is a difficult question. 

Mr. DeWrnp. All right. 

Mr. Stack. That is a difficult question to answer; we don’t get but 
very, very few, or practically—lI don’t recall such a case. But we do 
not have 

Mr. DeWinp. Do cases arise where persons other than members of 
the bar come in and on the basis of an oral representation that they 
are authorized to speak for a taxpayer, ever enter into any negotia- 
tions with you? 
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Mr. Stack. I don’t recall any cases where they have come in to me. 
Mr. DeWrnpv. You do, however, have representatives of taxpayers 

who are not lawyers? 

Mr. Stack. Yes; accountants. 

Mr. DeWinp. Mostly accountants? 

Mr. Stack. Yes; generally an accountant and’a lawyer who come in 
together. 

Mr. DeWinp. Well, how about cases where lawyers do not appear 
at all; do you have such cases? That is, accountants come in alone? 

Mr. Stack. It would be rare, indeed. 

Mr. DeWinp. You have no rules against such representation ¢ 

Mr. Siack. No; we don’t. 

Mr. DeW inp. And you have no rules requiring a written statement 
of either the taxpayer or the representative that he is authorized ¢ 

Mr. Stack. No. 

Mr. DeWrnp. Even in the case of lawyers, you will take the oral 
statement of a person who says, “I am a member of the bar and I repre- 
sent a given taxpayer,” you don’t require a letter or statement saying 
that ¢ 

Mr. Stack. We take his word for it. 

Mr. DeWinp. Is that a desirable situation, or should that not be a 
more formalized procedure ¢ 

Mr. Stack. I think it is a desirable procedure, and I have given it 
much thought because you know the Treasury Department requires 
a power of attorney in every case, plus a card admitting them to prac- 
tice before the Treasury Department. I have thought about it a lot, 
and I don’t think it has ever been abused in our office. 

Mr. DeWinp. Well, I know of at least one case, which reached the 
Department of Justice, involving more than one defendant, and the 
representatives of one of the defendants engaging in a conference dis- 
covered as the conference proceeded that the Justice Department 
attorney was under the impression that they represented all of the 
defendants when in fact they did not, and there had been no formalized 
record, and it was a great deal of confusion, and we had another case 
before the subcommittee, in which it was testified, I believe, it was the 
Ripps-Mitchell case, that the attorney in charge of that case had some 
difficulty in finding out which lawyer out of a group of five or six 
perhaps, that purported to represent the taxpayer, in fact represented 
the taxpayer. 

Mr. Stack. That is about the only case I know of where that has 
been true. As contrasted with the Treasury Department, it may ap- 
pear on the surface that we have been very lax on that, but I don’t 
know of any abuse except possibly the one you referred to. 

Mr. DeWinp. Well, in another case, 1 think it was the Aaron- 
Freidus case, I believe Mr. Harry Knohl appeared purporting to 
represent the taxpayer, did he not? 

Mr. Roruwacks. No; he did not appear to represent the taxpayer, 
he appeared to present information on behalf of the taxpayer, and—— 

Mr. DeWinp. That is in the broad sense of the word, at least repre- 
sentation, and he was speaking on behalf of the taxpayer. 

Mr. Roruwacks. But he would not be permitted—Mr. Knohl’s ap- 
pearance in that case, I might say, is one of the very few appearances 
that I am personally acquainted with that any individual who was 
not an accountant or a lawyer appeared. 
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Mr. Stack. Didn't he appear also with an attorney { 

Mr. RorHWACKS. Yes: I believe so. . 

Mr. DeWinp. Do you have appearances by other classes of persons 
not with an attorney, or with or without an attorney, who purport 
to be representatives, such as a public relations man or accountants ? 

Mr. Roruwacks. I know of no single case where a taxpayer was 
not represented by either an attorney or an accountant. 

Mr. DeWinp. Would there be any objection to requiring that in 
any case in which an attorney appears, to represent a taxpayer, that 
he simply makes it a matter of record by a letter on his letterhead 
that he is authorized to represent this taxpayer ¢ 

Mr. Roruwacks. We assume that a man who writes on behalf of 
a chent, is authorized to represent that client. We have never felt 
that we need to go beyond that representation on the presumption 
that what appears is correct. No problem has ever arisen which would 
eem to make it desirable to investigate whether or not an attorney 
purporting to represent a client really represents him. 

Mr. Di WINp. ] th I k thre problem has arisen, in the few cuses be- 
fore the subcommittee. 

Mr. Rorimw ACKS, If if has arisen it has arisen two or three out of 
five or six thousand cases. 

Mr. DeWinv. Well, it appears to have arisen at least in a substantial 
portion of the cases we have looked into and 11 may be a problem that 
is small in number, but it may be quite significant when it does arise. 
Why not have it regularized as a matter of good procedure, that the 
attorney representing that taxpayer simply ive that information on 
his own letterhead to the Department of Justice / 

Mr. Sack. That could be done and T think that we should take 
that under consideration. 

Mr. Kean. Now, when a case has gotten as far as going to the De- 
partment of Justis eC. do Members of Congress come dow n with reter 
/ 


‘ 
- 


ence to cases ¢ 

Mr. Stack. I don't believe there is very hit h of that. I heard of 
a conference but I personally don’t know. I don’t think that I have 
ever had a Congressman or a Member of Congress in to see me on 
any particular case, but I heard of a conference the other day where a 
Member of Congress came in with the attorneys, and it happened to 
be one of his constituents, and he just accompanied the attorneys for 
this conference. Personally, 1 don’t believe, although there may be 
some exceptions, | don't remember ot any where il Member of (‘on 
cress has been in to see me. 

Mr. Kean. That is the only time you know of that havin 
done ¢ 

Mr. Stack. Well, undoubtedly there are other cases, but I recall 
this one the other dav and IL noticed it on the conference memorandi Mi. 
ana ] don't recall { could be over the years there would be others. 

Mr. Kran. It seems to me when a case gets as far as ready for 


» hee 


prosecution, which it is when it comes to the Justice Department, that 
erfectly justified for a Member of Congress 
he re could he il conterence perhaps, and tr’ 


although it might be | 
to call up and ask if t ; 
to ask to have his constituent have a chance of hay ing a conferente, 
but the actual fact of a Member of Congress sitting down with them 
rathe lends a bit of what would look like an attempt to use sort of 


4411 4 15 
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politica] influence and I think it is a bad practice when you get that 
far up. 

Mr. Stack. I think it is a bad practice and I don’t think it helps 
the taxpayer. 

Mr. DeWinpv. Well, one angle of the question I was asking, if you 
had a requirement of a formal statement of authorized representa 
tion, would it not serve to make it rather easy to cut off intervention 
and outside pressures by other persons and you would simply be in a 
position to confer on cases with the person who has been authorized 
to represent the taxpayer and whose statement of authorization is 
before you. 

Mr. Stack. Yes: I think that that is true, it would help. 

Mr. DeWinp. Now, another question perhaps incidental to that: At 
the point where you are considering court prosec ution of a case, out 
side of the taxpayer and an attorney selected by him, ts there any 
reason to confer with anybody else? It is a legal matter involving 
the t iXpavel and competent counsel admitted to practice in the courts 
and outside of that who else should be involved in the case ¢ 

Mr. Stack. Generally speaking I wouldn't think there was any 
room for anyone else being involved in such a case. That is unless 
of course they could appear as a witness. 

Mr. DeWinp. I could see an attorney might want to bring the 
accountant or a witness with him, but fundamentally you are con 
ferring with the taxpayer, and his authorized counsel. 

Mr. Suack. That is right. 

Mr. DeWinp. And other persons cannot contribute very much to 
the proper consideration of the case from the pont of view of repre 
sentation. 

Mr. Stack. That is our experience, they couldn't contribute any 
thing. 

Mr. DeWinp. Well, the adoption of a rule you would confer only 
with the taxpayer and persons having the power of attorney from 
the tuxpaver might remove considerable pressures Ih SOME Cases, 

Mr. Stack. Yes: I think that that is an excellent suggestion. I 
would like to give it some consideration. 

Mr. DeWinp. Mr. Chairman, might I confer with Mr. Rothwacks 
for a minute off the record / 

Mr. O’Brien. That may be done. 

{ Brief recess, } 

Mr. O'Brien. We will proceed. 

Mr. DeWinv. Mr. Slack, apparently the Department of Justice is 
occasionally faced with situations in which grand juries take up the 
onsideration of tax cases which have never been through the normal] 
hannels of review in the Tax Division. The most notable recent 
case of that was pe rhaps the St. Louts situation. 

Mr. Stack. There has been some of that, not a great lot. 

Mr. DeWinn. What is the attitude of the Department of Justice 

cerning that sort of situation, where a local grand jury feels that 
an original investigation of tax-fraud prosecution 


. t own rrea / 
Vir. SLAcK. I antell yvoua creat deal about that. and | would rather 
tell it to vou off the record, and I think that you would understand it. 
\ creat many of those cases had never been investigated, and they 


were nm various stages of investigation. Some of them | recall 
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one case where there were two men that had the same name, and 
they found some dividends that they thought this one man had not 
reported, but they found it had been reported by the other man, and 
vet that was one of the names that went before the grand jury, and 
obviously that was not a case. 

I recall another case of an accountant where the agent 
the Spec ial uvent in Charve, sard—— 

Mr. DeEWinp. IT can understand possibly when a grand jury runs 
ts own Investigation, or perhaps almost inevitably, it is going to 
vestigate cases that will not work out to be criminal fraud cases. 
But really what Lam ask 


mart of the Department of Justice where a situation arises in a com 
| 


¢ you is a question of the attitude on the 
J 

munity evidencing concern in that community that tax-fraud cases 
are be ne in} roperly handled. How should those situations be dealt 
with ? ) 

Mr. Stack. We prefer all of those cases coming through the Depa { 
ment of Justice, as VO know. 

Now. 1) the cuse of the ne) | Louis CASES, I dlo hot believe th it was tie 
grand jury's own ‘“aat all. I feel that they were told what they 
should do. a d they were son ewhiat embarrassed because they hac to 
clo it. 

Mr. DeWtnp. They were certainly under a misapprehension if they 
believed they had to do it. were they not / 

Mr. SLACK. ] could tel] you more about that off the record, 

Mr. lt WIND. | did not want to vet intoa discussion of Sper ihe situ 
ations. at least for the moment: but in general, when that sort of 
situation arises, the pos tion of the Department of Justice might ap 
pear to have been that the action to be taken is to suppress that in 
vestigation rather than to cooperate with it and get the cases back 
nto routine channels: and is that the attitude of the Department 
concerning those situat ons ¢ 

Mr. “I ACK. Qu trol ble in) all such cases 1s, 1f we have not had 
them. we do not know what is going before the grand jurv and we 
do not know whether the nvestigation Is completed, and we ado not 
know whether we have a case or not. We would rather they would 
come to us so that we could screen them and determine first whether 
tistne type of case that should be prose uted, and whether we should 
refer it to the United States attorney, 

Mr. Dy WINbD. Well, nh a sehse, when that sort of situation arises, 
what has been invest vated is the Bureau ot Internal Revenue and 

ie Department of Justice , as well as the tax « ase. is that not correct ¢ 

Mr. Stack. That is right. 

Mr. DeWinp. Well, now, what is your attitude about that? Do 
ou welcome that sort of chee k ? 

Mir. Stack. No: we do not welcome th: sort of check. 

Mr. DeWinn. Well, shouldnt you? This is a matter of public 
onfidence in the handling of these cases: a grand jury has been 

) vwointed to ¢ heck on the cases 

Srack. Well, again, if you are referring to St. Louis, I think 
1 lot of that St. Louis thing could be explained, and L would 
rather explain it off the record. 

Mr. DeWinp. Well. the situation is not uniquely one that arose in 


st Louis. and it has arisen o1 other Occasions, has it not. where 
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you have a so-called run-away grand jury dealing with tax fraud 
cases ¢ 

Mr. Stack. There was one other jurisdiction where we had it. 

Mr. DeWinp. And when those situations arise, they may prea ad 
even probably, entail some suspicion at that level that the cases ‘had 
been Improperly handled at the Internal Revenue Bureau and the 
Department of Justice level ¢ 

Mr. Stack. I do not think you could entertain any suspicion. 
Frankly, I have never seen a run-away grand jury. 

Mr. DeWtxp. Well, certainly there are situations where the ques- 
tion of indictment has been considered without regard to prior in- 
vestigation by the Department of Justice ? 

Mr. Stack. That is true, ves. 

Mr. DeWixp. Now, do you have the specific information on the 
cases that were brought up by the St. Louis grand jury, and brought 
to indictment, particularly with respect to whether those cases or any 
of them were situations that had been considered and dropped by the 
Bureau of Internal Revenue or the Department of Justice / 

Mr. Stack. Well, as I recall, the grand jury had before it some 
15 names. One of those cases, I say, was a mistaken identity case ; 
and another was a case against an accounts ‘_" 

Mr. DeWinp. I do not want to interrupt, but did they bring indict 
ments in a number of cases, seven or more cases / 

Mr. Stack. They brought indictments in a number of cases, and 
I don’t know—a number of them were in our office, pending a deter 
mination by our office. And I recall of one case where we had deter 
mined not to prosecute because of our health policy, and that case was 
presented to the grand jury and an indictment was secured. 

But generally speaking, these cases were in different stages of in 
vestigation or different stages along the line coming to us, or going 
back to the United States attorney, and I think in one case, one of the 
cases had already been referred to the United States attorney and it 
Was aWaiting presentation. 

Mr. DeWinp. Had any of the cases been dropped, abandoned 
prosecution cases ¢ 

Mr. Stack. One case that I know of had been abandoned by the 
Department of Justice on its health policy. 

Mr. DeWinp. That is the only case that had been abandoned ? 

Mr. Stack. That is as I recall at this time. That was because of 
epile psi 

Mr. Rothwacks says you are talking about cases that had never 
reached lis 

Mr. DeWtnp. Well, cases, whether they had reached you or not, 
do you happen to know whether in any of those cases where indictments 
were brought in St. Louis 

Mir. Stack. I recall this one, offhand. 

Mer. ay \WHuINb. Had other cases been dropped by the Bureau of 
Internal Revenue / 

Mir. Snack. I do not think that you should Sav “dropped,” because 
as | say— 

Mr. DeW inp. Well, closed out as prosecution cases. 

\Irw Si Kk. The v were in various stages of investigation, and I reeal! 

ses, the agent said, “We think this isa case, but we can 


vidence on it.” 
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Mr. DeWInp. Well, all right, now, there isu cuse, then. that SO far 
is the Bureau was concerned, it is youl belief. they had decided that 
they could not make a criminal prosecution case and had decided to 
drop it ¢ 

Mr. SLack. Well. they had not acti ually drop pec it. bie hoped 
that they could make it, and they were still holding the case. But 
the special agent admitted that he had not been able to pin this income 
or trace this income into this fellow’s hands. 

Mr. LD WiInb But the case had not been formally closed out by 
special agent ¢ 

Mr. Stack. I do not believe that particular case had been el 
out; and another one involved a voluntary disclosure. 

Mr. DeWinp. Now, let me stick with that case for a minute. An 
indictment was brought by the St. Louis grand jury, is that right ¢ 

Mr. Siack. No. | don't think that that case ever reached indictment. 

Mr. DeWinp. It did not reach indictment / 

Mr. Stack. No. 

Mr. DeWrnp. I was trving to confine my discussion to cases where 
indictments were brought by the St. Louis grand jury: and my ques 
tion was whether, in any of those cases that were indicted, they had 
been abandoned as prosecution cases, except your health case ¢ 

Mr. Stack. I do not recall all of the indictments that were returned 
by that jury, and I recall the one case offhand. 

Mr. DeWIinp. Well. last November. we spec ifically requested “ure 
port on those cases that were brought to indictment in St. Louis, 
and—— 

Mr. Stack. | believe Mr. Rothwacks has that report. 

Mr. Dy WIHIND. Mr Rothwacks, | do not want to take too much time 
with that now. if it woul | be more e ficient if ‘you could get the re port 
in hand. The particular inquiry that the subcomm ttee made last 
November, I think was as to whether a number of cases in St. Louis 
had been brought to indictment by the grand jury here that had form- 
ally or informally been dropped as prosecution cases, either by the 
Bureau of Internal Revenue or the Department of Justice. At that 
time, I suggested that the information received by the subcommittee 
was that there had been seven cases in which indictments were 
brought, all or some of which had been previously cropped ; and that 
following the bringing of those indictments, there had been four pleas 
of guilty and three other cases were still pending, awaiting trial. 

Now, I wanted to get a check on the accuracy of that information. 

Mr. Stack. I would like to check that, and I do not believe that that 
is accurate, but I would have to see our records first. 

Mr. DeWrnp. That was the request made last November, and I do 
not Want to waste time now if you are not ready to report on it. 

Mr. Stack. We will get that information for you. 

Mr. DeWrnpv. Mr. Chairman, that is all of the questions I have for 
Mr. Slack and Mr. Rothwacks. 

Before we go on, I wanted to ask Mr. Slack whether it is his under 
standing, as it is mine, that the Department of Justice will give us a 
report on the voluntary disclosure question, and the health policy 
question, after a discussion within the Department and with the Bu- 
reau of Internal Revenue / 

Mr. Stack. We will do that, yes, sir. 


osed 
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Mr. 1) WIND. And also on the question of the representation issue. 
your final decision on that ? 

Mr. Stack. We will be glad to report back. 

Mr. DeWinp. That is all, Mr. Chairman. 

Mr. O'Brien. Mr. Mintz, will vou come forward, please / 


STATEMENTS OF SEYMOUR S. MINTZ, CHAIRMAN OF THE COM 
MITTEE ON PROCEDURE IN FRAUD CASES, SECTION OF TAXATION 
AMERICAN BAR ASSOCIATION; AND ALBERT E. ARENT, FOR 
MERLY CHAIRMAN OF THE COMMITTEE ON PROCEDURE IN 
FRAUD CASES, SECTION OF TAXATION, AMERICAN BAR ASSO. 


CIATION 


Mr. DeWixp. Would you identify yourself for the record, please / 

Mr. Minvz. My name is Seymour S. Mintz. | am a member of 
the tax section of the American Bar Association, and chairman of 
the sections committee on procedtie in fraud cases. 

Mr. Curtis. Could L ask at this point, what points are vou going to 
cover Ih your paper today i 

Mr. Minrvz. I have a memorandum here covering the matters cu 
rently being studied by our committee, and they include about 15 ¢ 
l4 points. What I had m mind, depending upon the course that vou 
wanted me to take, would be to read off the 13 or 14 items: and then 
submit myself to questioning, to the extent that my representative 
position permits me, on those matters of particular interest to the 
committee. 

Mr. Curris. Are you going to discuss at this time the President's 
Reorganization Plan No. 1? 

Mr. Minvz. I had not intended to, sir. 

Mr. Curtis. My reason for inquiring is this: It is going to be im 
possible for me to stay here for the full session, and I wanted to get 
that clear. 

Mr. OBrien. How long do you think this will take ? 

Mr. Minrz. That is entirely at the discretion of the committee. | 
have a statement of these materials in writing, and I can hand then 
to the stenographer and have him put them into the record, or follow 
Whatever course vou would like me to. 

Mr. O'Brien. Go ahead and explain them. 

Mr. Minrz. This is a list of matters being currently studied by 
the committee on procedure in fraud cases. 

The first matter relates to the basic question whether crimina 
tax-fraud cases should be handled in a manner or atmosphere esset 
tially different from other criminal cases. 

The statement that I have on this point is two or three pages 
long, and since the discussion, while quite generalized, nevertheless 
is germane, perhaps, to the consideration of almost every other prob 
lem connected with procedure in criminal fraud cases, it might be 
worth while for me to take 3 or 4 minutes and cover this point. 

The crime of income-tax evasion is a unique one in a number of 
respects. For the first 20 years after the offense of filing a fraudulent 
income-tax return was redefined to make it a felony, the law was not 
so enforced generally by the Government against tax evaders, but 
only as a supplemental criminal sanction against persons who had 
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committed other crimes I am told that even today there are some 
States which either have not vet begun enforcing their income-tax 
laws in the criminal courts, or do so only rarely. 

The soclal commun ty has been quite slow to realize that tax eva 
sion may truly be a crime. Even now, citizens take quite lightly 
their obligation to make full disclosure in their local property-tax 
returns. Some apparently find it difficult to see why their own neigh 
bors and the enforcement authorities should view a dishonest income 
tax return as } istify neva ] ill sentence A while a dishonest prop ‘TTY tax 
return results merely namild monetary penalty. 

As a result of the foregoing and other factors, it is probable that, 
if an attempt were made to lu prison every person actually wilty 
of filing false tax returns. our svstems of law enforcement and ju- 
dlicial process cot ld not stand the strain. So there must be some effort 
to distinguish anionge Various eradations of tax falsification. This 

tself conceivably may be enough to distinguish this crime from 
uch as theft or embezzlement. 

Our income tax system of self-assessment creates a dilemma all its 
own inthis sphere. On the one hand, it imposes unusual temptations 


upon the indrvidual taxpayer; on the other, it makes doubly vital his 
recognition of his obliga to file tL proper return, 

All this lenves us \ he quest n whether tax evaders need to be 
jailed like panderers d thieves. Many of us wish we could answer 
that question wit! i resoul ding “no.” But if we do so answer, to 
sole exXtent Wwe disregard human nature, and to a like extent we 
jeopard ze the effe veness of ow present system of taxation, based 

= it so largely is uy ‘iT-ussessinent. 


Phere is a substant egment of our taxpaying populace for whom 


the threat of tail the only effective dete) rent. There imanevelh large 


segment who will evade their tuxes if they believe that others are 


successfully doing so or that these others will merely pay civil penalties 
when and if caught 

We are. then. face { [ Tine prospect of seeing off to Jail man Citi 

zens who would sh k at taking a girl. or a stolen car, over a State 

line, and who never tho elit of their income-tax dereliction as a crime 

when they committed it. In this sense, the guilty individual may be a 

im not merely of | owl cupidity, but. in some smal] degree, of 

\ ose rmenmbers f the COMMUNITY who are better 

el-headed than he failed to impress him suffiei- 

ohsequences of his actions before he took them. 

matter whi hare less somber and cle pressing. 

yer derstand that the Department of Justice 

actually took only about 350 criminal tax fraud cases into the courts, 

while the (rovernimel ollected S38 billion in tax revenues that year. 

Some estimates are that Federal tax collections will amount to ap 

proximately S70 billion in the coming fiscal vear, and there is some 

evidence that this: be accomplished without putting a large segment 

of cur population in jail. This seems to mean that, to many of our 

less upright Ci . the threat of jail is as effective a deterrent as 

itself. 

(nother matter that currently is being studied by our committee is 

the possible development of a routine examination which will permit 

the examining agent to uncover fraud by taxpayers who handle their 


own cash and keep thei own records. 
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Obviously, that is a long-term problem, and I am not prepared to go 
into it or discuss it any further at this session. It is one that certainly 
the tax bar and the Bureau of Internal Revenue and its personnel are 
conscious of. It is a problem that ultimately should be solved. 

A third matter is the need for a comprehensive statement of Bureau 
of Internal Revenue procedures and policies in fraud cases, both for 
purposes of clarification and for instruction to Bureau personnel in 
order to maintain a uniform standard of fair treatment for all tax 
payers. 

In connection with this matter, the council] of the tax section of the 
American Bar Association adopted the following resolution at its 
meeting in February, 1950: 

Resolved, That in the opinion of the council of the section of taxation the 
publication of a statement by the Bureau of Internal Revenue of its basic 
procedures and policies in fraud cases would serve to remove widespread mis- 
understanding of such procedures and policies and to help the Bureau maintain 
uniform standards of fair treatment for taxpayers throughout its many fleld 
offices ; the council therefore recommends the publication of such a statement. 

It was the view of the section of taxation that the Bureau would 
not be expected to make public its investigative techniques, but merely 
to make its position known on such matters as the following 

Mr. DeWrnp. Mr. Mintz, I judge you have a number of specific 
items on which it was desired that the Bureau of Internal Revenue 
should make a definite statement of its policies. Now, would it in- 
convenience you in the presentation of this to leave the discussion of 
the details of that for the moment. until we run through the list of 
items that you have / 

Mr. Minrz. All right. Suppose I go on to our list of items, and I 
will merely indicate the item without giving any descriptive material 
except in those instances where you stop me and ask me. 

The fourth item on our agenda is the weight, if any, to be accorded 
the health factor in criminal tax prosecutions. 

Mr. DeWinp. That is a matter on which we have had considerable 
discussion, and I think it would be helpful to the subcommittee if we 
could have your views of yourself and your committee, if possible, 
on that health question. 

Mr. Mintz. Unfortunately, there has been no meeting of the com 
mittee on procedure in fraud cases and no meeting of the tax section 
of the Bar Association since the issuance of the press release on 
December 11, 1951, announcing that the Bureau of Internal Revenue 
no longer is following its prior health policy. I do not know whether 
the section of taxation will desire to take a position on this matter. 
From conversations which I have had, I gather there is some diver 
gence of view among lawyers as to the health factor. Certainly it has 
caused a great deal of resentment among special agents who have 
worked arduously and effectively for months or years to build against 
a dishonest taxpayer a case which will hold up in court, only to have 
it blow up in their faces at the last minute for health reasons. I do 
not know, however, that this particular problem will be solved by the 
existing procedure under which a decision as to the health element, if 
present in the case, is made by the grand jury or by the judge. 

It seems to me, although I am in no sense speaking for the tax 
section, that a great deal of Government money and time will be 
wasted if the taxpayer’s health actually will not permit him to stand 
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trial, but this factor is permitted to make no difference until the 
indictment or trial stage is reached. 

The tax section presuma ibly will consider this and other matters 
at its midwinter meeting in Chicago the latter part of February of 
this year. 

Mr. DeWinn. Well, now, Mr. Mintz, so far in our hearings con- 
cerning this health question, it has been developed that so far as the 
Bureau of Internal Revenue is concerned, the Bureau felt that the 
health policy involved factors which were too uncertain and too open 
to possible abuse, to justify the continuation of the policy; that is, 
the Bureau felt it was impossible or at least too difficult to attempt to 
ndminister the health policy, and that was their reason for aban- 
doning it. 

On the other hand, the Department of Justice representatives have 
told us that thus far they are maintaining their health policy; but 
Mr. Slack said that any ultimate consideration of whether that should 
be abandoned, or any ultimate decision, should await discussions at 
a higher policy level than he was able to inform us about here today. 

Mr. Mintz. I am familiar with the testimony of Attorney General 
MeGrath some weeks ago in which he indicated that for the time 
being, at least, the Department of Justice was continuing to present 
the health factor, when it was present in the case, to the grand jury, 
if the health aspect were raised prior to indictment; and that in those 

nstances where it was not raised until after indictment, the Depart- 
ment was continuing to bring that factor to the attention of the judge 
before trial began. 

Mr. DeWtnp. The issue that was really presented here was whether 
the operation of any health policy should not be left to the judicial 
system, so that the determination as to whether or not a particular 
defendant could stand trial would be made as a matter of public 
record by the judge, contemporaneously with the time of the trial of 
the case. Wh: L would vour feeling ¢ about that be? 

Mr. Mintz. My comment is, speaking as an individual, that it will 
result in, I would think, considerable wasteful expenditures of time 
and effort in those instances where it is obvious toward the initiation 
of the investigation by the Bureau of Internal Revenue, that the 
man ultimately will be unable to stand trial, based on the objective 
testimony of Public Health Service doctors. 

Under those cirenu mtances, if Is difficult for me to see why the 
determination to that effect should be delayed until months or years 
later. 

Mr. DeWinp. Conceivably, if it were such a clear-cut matter as 
that, the discussion might proceed along that line. We are told, 
however, that it has not bee n possib le for the Bureau to get that sort 
of unqualified medical opinion from qualified members of the Pub- 
lic Health Service, and that therefore, the issue is rarely a clear- 
cut one. And, of course, health conditions tend to change in the 
process of a lengthy investigation. So that you are not dealing with 
a situation where you can say, as the investigation begins, that this 

1 Waste, or only very rarely could you be faced with that. 

Mr. Minrz. Well, it would seem to me that the problem that the 
judge will be faced with, at the conelusion of the investigation, is 
precisely the same one that the Bureau might be faced with, and which 
they indicate to the committee they are unable to solve. 
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Mr. DeWtnv. Well, is so? I mean, it is one thing to say per 
haps a year or a year te a half or 2 years before a case reaches 
trial that, in my opinion, speaking for the doctor, this man’s life will 
be endangered by trial: and it is quite a different thing to say, at 
the moment of trial, in viewing his physical condition at this moment 
he can or cannot stand trial. And it seems to me that the second 
issue is a great deal mere easy to determine than the first one; and 
moreover, the determination is made in open court, so that the en 
forcement ollicers of the Bureau, and the public, Too, know the reasons 
why the case was dropped, contrary to the present procedure. 

Mr. Minrz. | entirely agree with that analysis and, on the other 
hand, | th nk there will he SOL lhstinces which P bhie Health 
Service doctors will be able to sav without equivocation that if the 
trial were held as of the date at which they are being asked to render 
their opinion, that under given circumstances he might be unable 
to survive the trial. It would seem to me that in that situation the 
Bureau of Internal Revenue would be unwise to refuse to consider that 
testimony. 

Mr. DeWinp. Leaving aside the possible use of investigative per- 
sonnel for a case which ultimate ‘ly will not be brought to trial in rare 
instances, do you see any objection to leaving the determination of 
those health questions to a public determination by the judge at the 
time of trial, after indictment and at the time of trial? 

Mr. Minvz. I think it depends in some degree how you evaluate 
the underlying question of whether criminal tax evasion should be 
viewed like any other crime. It is unique in the sense that we are dis- 
cussing now, in that there are few other crimes which. like a criminal 
tax eVasion case, subject a man to pressure for months or perhaps 
years during which a searching investigation is being made into his 
private affairs. From the humanitarian standpoint, at least, if we 
are entitled to look at that, it is rather cruel to subject a man who is 
truly ill, to the pressures of that investigation, if the chances are that 
he is never going to be brought to trial. 

This is an element that I would hope the Bureau and perhaps this 
committee would take account of. It may be that the situation Is a 
rather rare one, but I am sure that it is one that sometimes arises. 

Mr. DeWinp. Well, the conduct of the investigation Is going to go 
on to determine the civil-tax lability. 

Mr. Minrz. That is entirely different, however, in the case of a sick 
man, from the pressures that will be upon him if he does not know 
whether he is ultimately going to face criminal charges at the end of 
the investigation. 

I do not have the answer, and I am bringing up the point as one 
merely that I would think the Bureau woul | want to consider. 

Mr. DeWinp. I gather what you are suggesting is a very much 
tightened health ailles which would actually operate only in the most 
clear-cut cases, which I think would be exceedingly rare. The Bureau 
has testified that you cannot get an unqualified opinion from doctors 
in any but the rare cases. 

Mr. Mintz. I am inclined to think that in any circumstances, the 
policy should operate only in the cases in which it can be clearly es- 
tablished that the trial would end: unger the man’s life. 

Mr. DeWtnp. The experience of a defendant in any criminal case 
dropping dead in the courtroom is so very rare as to raise the ques- 
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tion ina good many minds as to whether it is really an important fac- 
tor, and whether the possible abuses do not far outweight any possible 
henetits of the policy. 

Mr. MAIN TZ. I ee rtaiml think it is true that the health aspect has 
been grossly abused and exaggerated by manv defendants. 

Mr. DeWinp. Thank you. ; 

Would you go on to the next pomnt 4 

Mr. Min rz Che fifth matter currently under consideration by om 
colmittee is tf pol \ as to voluntary disclosure. 

Mr. Ly Winn. Phat is one iten that is on the agenda « f these hear 
ners, and pel haps you CoO ild elaborate on that. 

Mr. MINT=z. Lon n. there has been no 1 eeting, either of our com 
mittee or of the tax section, since the Treasury announced its abandon 
ment of its voluntary disclosure policy. 

Qur committee is studying the matter with a view to commenting 
thereon to the tax section at its meeting mn the latte part ot February 
of this Vear. We are study Ing, amony others, the question as to what 
eflect. the ‘Treasury's abandonment of its poles has on pending Cases, 
in Which disclosures were voluntarily made: and I gathered from a 
comment made by counsel earlier during Mr. Slack’s testimony, that 
the Treasury has announced in some form that it will honor those 
disclosures which were validly made prior to the adoption of anew 
Treasury policy. 

Mr. DeWinp. Mr. Chairman, Mr. Schwartz. from the Bureau of 
Internal Revenue, is here. and would there be any objection to his 
stating briefly at this point in the record the Department’s position 


on pending voluntary disclosure cases / 


STATEMENT OF RICHARD C. SCHWARTZ, ASSISTANT HEAD, PENAL 
DIVISION, BUREAU OF INTERNAL REVENUE--Resumed 


Mr. Scuwarrz. Mr. DeWind and Mr. Chairman, the General Coun 
sel of the Treasury Department testified here yesterday, and the 
Commissioner the day before, that they would prepare a written state 
ment and furnish it, and I have not seen that statement as vet, and I 
think it would be inappropriate for me to attempt to say, in advance, 
what their statement would be. 

Mr. DeWinp. It was my impression that while a written detailed 
statement was to be presented, in general the position was that pending 
cases Where the voluntary disclosure was made prior to the announce 
ment of the abandonment of the policy would be protected: and is that 
your understanding ¢ 

Mr. Scuwarrz. Yes. I thought you were referring to the statement 
as to how voluntary disclosures would be treated in the future. 

Mr. DeWinp. No; pending cases. 

Mr. Scuwarrz. It was testified to here that pending cases which 
were closed in good faith, true voluntary disclosures, would remain 
closed, because of the evidence being obtained under the implied prom- 
ise of munity and the taxpayers having been told that if they would 
submit, themselves, incriminating evidence, they would not be prose- 
cuted. 

Mr. DeWinv. That would apply to a case where the information 
had been turned over and the case was not vet closed, but the matter 
was being considered in the light of the disclosed information ¢ 
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Mr. Scuwarrz. That would apply to any true voluntary disclosure 
which was made prior to the date of the announcement that the policy 
had been abandoned. 

Mr. DeWixp. That was my understanding, and thank vou, Mr. 
Schwartz. 


STATEMENTS OF SEYMOUR S. MINTZ, CHAIRMAN OF THE COM- 
MITTEE ON PROCEDURE IN FRAUD CASES, SECTION OF TAXATION, 
AMERICAN BAR ASSOCIATION; AND ALBERT E. ARENT, FOR- 
MERLY CHAIRMAN OF THE COMMITTEE ON PROCEDURE IN 
FRAUD CASES, SECTION OF TAXATION, AMERICAN BAR ASSO- 
CIATION—Resumed 


Mr. DeWinp. I think, Mr. Mintz, you are familiar with the testi- 
mony that has been given concerning the present Bureau attitude as 
to cases in which voluntary disclosures are made in the future, and the 
testimony of the representatives of the Department of Justice. 

Do you have any specific comments or suggestions to make concern- 
ing the new Bureau position ? 

Mr. Minvrz. I can make none on behalf of either the tax section or 
the American Bar Association or even my committee. 

However, speaking personally, and based on the testimony which 
I read a little earlier, given by the Treasury representatives yesterday, 
and that of Mr. Slack of the Department of Justice earlier here today. 
my own impression is that the voluntary disclosure policy just aban- 
doned by the Treasury Department has never really been given a fair 
trial. Isay that for two reasons: 

First of all, it has never been a sufficiently clear policy, even within 
the Treasury Department itself, and certainly not within the bounda- 
ries of the tax bar. 

Speaking from the viewpoint of an attorney, it had always been dif- 
ficult, under the Treasury s so-called voluntary disclosure policy, for 
the attorney ever to be certain that he was not putting his chent’s neck 
in a noose by making an inquiry as to whether an investigation had 
already begun. 

Mr. DeWinxp. Perhaps we could get at it more rapidly this way: 
Could you answer two specific quest ions : 

1. Do you think that an administratively workable voluntary dis- 
closure policy would make a material contribution to good tax admin- 
istration? And, 2, if you do, do you have specific suggestions on what 
would constitute such a policy ? 

Mr. Minrz. I think that a soundly outlined voluntary disclosure 
policy is a proper part of our administrative tax collection system. 
Its effectiveness would be dependent on the degree in which the Bu- 
reau’s enforcement program generally was effective. 

In other words, if there were lax or ineffectual enforcement of the 
tax laws generally, I am fearful that a clearly defined policy of volun- 
tary disclosure would encourage too many of our less upright citizens 
to depend upon the ineffectuality of the Bureau enforcement, feeling 
that if they ever were caught up with, they would have a chance, 
before too late, to avail themselves of the voluntary disclosure policy. 

However, if we have a sound and vigorous system of enforcement, 
I do not have any great fears on that score. 











PROPOSALS FOR STRENGTHENING TAX ADMINISTRATION 233 


Now, in answer to your second question, the only suggestion that 
I have at ponent takes into account the practitioner's problems rathe1 
than the probles ns of the Bure: “au, and thet woul d be the si ove stion 
that consideration he riven to the feasibility of sett a » ih some 
office or agency, eithel inside or outside the Treasury Department 
but clearly separated from the Bureau of Internal Revenue, some 
S\ stem of files to Ch taxpayers and their counsel could have access 
for the purpose of ascertaining whether an investigation has actually 
begun. 

In order to be effective. of course, that office would have to be one i 
which no report could or would be made as to the identity of the 
persons Inspecting the files. ; 

Mr. Kean. You would not want to have the Revenue Bureau go t 
the large expense of setting up an additional file just to protect a few 
crooks ¢ 

Mr. Minrz. Well, I think this is a suggesti which, if the com 
mittee determined that the voluntary Am oy ats v is a sound per 


| 
; 
} 


manent part of our revenue svstem, might be adopted as a part o 
that policy 


ba On the other haeanacl. the comniittee were to cdetel ‘ that the 
Treasury Department is correct in gamer a its policy, then there 
would be no need to go to the expense and the trouble of sett ngup a 


office of this nature. 

My only comment is that unless such an office were set up, the work 

ing of any voluntary disclosure police v would be ineffectiy 

Mr. Kean. Do you mean that in this file there would have to be 
listed whether an investigation had been started on every return that 
there was ¢ 

Mr. Mintz. That is right. 

Mr. Kean. Seventy milhon of them ? 

Mr. Mintz. No. | wasthinking only of Federal income-tax returns 

Mr. Kean. Well. 50 million of them. 

Mr. Mrnvrz. I do not know the statistics on the number of returns 
which are actually investigated in any one year. I would be greatly 
surprised, however, to find that it was any very substantial segment of 
50} million. 

Mr. Kean. You would only have listed in this thing those on which 
Investigations actually had started ? 

Mr. Mintz. Precisely. Of course, the Bureau could tell us very 
quickly how many income-tax returns in any one year are actually in- 
spec ted. and I couldn't even guess, but it would be a rather insubstan 
tial portion. 

Mr. Kran. Oh, yes: a small number. 

Mr. DeWrnp. Presumably, in order to make such a policy work, and 
avoid that list being simply public advertising as to every investiga 
tion, access to the list would have to be conditioned upon the presenta 
tion of a sealed voluntary disclosure which would be filed if the name 
were not on the list. 

Mr. Mintz. Not necessarily. I would think that the examination 
could be available only to a person who brought with him to the office. 
or showed perhaps by correspondence, a power of attorney or some 
other form of documentation which made it clear that he was repre- 
senting a taxpaver. 
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Mr. DeWinp. I said advertising to the tax evader himself as to 
whether or not he is under investigation: and it would serve a much 
And it would 


wider purpose than a voluntary disclosure instrument. 
seem to me, to make such a suggestion work at all, it would have to be 


that the access to that file was conditioned by the filing In 


conditione 
escrow, so to speak, of a written voluntary disclosure. 
Mr. Minrz. I agree with you from the viewpoint of the protection 
recommend 


of the revenues, that would be essential. 
Mr. DeWinp. In the light of that, would you really 
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Mr. DeWinp. Are there any other aspects that should be considered 
in your view to making a satisfactory formalized procedure ¢ 

Mr. Minrz. Well, 1 had not come today prepared to discuss those 
phases of it. Certainly our committee will give immediate attention 
to them, and perhaps file some supplemental suggestions with you. 

Mr. DeWinp. I think the subcommittee would welcome that. One 
problem which has arisen here which seems to be very difficult of 
solution is the problem that arises from the fact that in so many 
collateral investigations of other taxpayers, information comes to 
light concerning another taxpayer. And so frequently the Bureau 
believes, I think, that a taxpayer comes in to make a voluntary dis- 
closure, not because it is voluntary, but because he has been tipped 
off that an investigation is coming, because of information disclosed 
in a collateral investigation. 

Mr. Minrz. I do not know any means of avoiding those inequities. 
The suggestion today about having some objective indicia, such as a 
filing system of this nature, presumably would establish a single 
standard, and it probably would be used by individuals who knew that 
they were soon to be investigated. I think that as a part of the 
voluntary disclosure system it would have to be accepted. 

Mr. DeWinv. Would you also have to accept the standing tempta- 
tion to employees of the revenue service to leak information to tax- 
payers or their representatives concerning Imminent investigations / 

Mr. Minvz. I have a certain amount of impatience with that ques 
tion in the sense that if that is the sort of administration that we 
have, we might as well stop worrying about niceties, such as voluntary 
disclosure policy and a lot of other things. 

Mr. DeWtnp. One of the things that this subcommittee has been 
concerned about is to remove as many temptations as possible from 
the path of internal-revenue employees. Now, the removal of the 
temptation is not a controlling factor, but unless some very important 
value is obtained from exposing employees to such temptation, you 
do not want to do it. 

Mr. Minvrz. I would suppose in that sense there would be one o 
two or three hundred other forms of temptation to which Bureau 
employees are subject, and I would not know why this one should be 
any more liable to abuse than those other points where knowledge 
would have come to their attention, which they could use to thei 
own profit by passing it on illicitly to the taxpayers. 

Mr. DeWrnp. This might be a particularly acute form of that. 
Could you say this, Mr. Mintz, in your experience and the knowledge 
of others’ experience, that you have gained on your committee work 
or otherwise, are there enough truly voluntary disclosures, that is, 
disclosures that are not made under the fear of an imminent Investi- 
vation, to justify the existence of this sort of policy 4 

Mr. Minvrz. I would answer that as follows: I think that there 
ure comparatively few cases where a taxpaver W ho has filed a criminal 
tax return has an honest attack of conscience so strong that it compels 
him to go into the Bureau in an effort to make amends. I think in 
most instances What prompts the tax evader to desire to file an amended 
return is publicity in his city or elsewhere, given to a vigorous crim- 
inal tax-evasion investigation, word that friends are under investi 
gation, or prominent people in the city are being investigated, a 
feeling that he may be next. 
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Mr. ARENT. May I add something to that, Mr. DeWind. Within 
my experience and in the comments made to me by other attorneys 
and accountants, I find a considerable number of situations where a 
desire to make voluntary disclosure arises or would arise. I agree 
with Mr. Mintz that they are not usually matters of conscience, of 
religion and confession, but I think we confuse the issue when we 
get into the morals of it. We are dealing here with a long-range 
matter of raising revenue and our self-assessment system relies first 
upon respect for our revenue system, and the honesty of its adminis 
tration, and secondly upon fear of sanctions, and fear of getting 
caught. 

Now, the man who respects the system will file honestly in the 
first place, and some will file out of fear correctly in the first place. 
Then you get the group who afterward have a force working on 
them and they cannot sleep nights, and they hear of things happen 
ing to other people, and they may, as I know of two instances within 
my experience, hear of a friend of theirs who has been prosecuted 
for a similar type of situation, or a doctor may get inquiry from a 
revenue agent about whether a certain person paid him a medical 
fee for which he had taken a deduction, and that begins to ferment 
in the persons’ not conscience, but mind and fears. 

Now, from the standpoint of the revenue, if we can let those people 
who are operating under fear come in and pay their taxes and 50- 
percent penalty and interest, without spending a lot of money on 
Government investigations, we are accomplishing something very 
positive, because as long as they know that there is only a certain 
point up to which they can walk in and avoid prosecution, you are 
not weakening the sanction of the criminal prosecution, the fear of 
criminal prosecution. These people know that they must get in before 
Internal Revenue gets after them. 

I think we would get a tremendous amount of revenue if all of us 
who are advising people in these situations were able to say to them, 
“You are still at a stage where you can come in and pay up, and not go 
to jail.” 

Mr. DeWinp. You believe from your experience that there is a 
substantial number of such situations that are not simply cases that 
come in shortly before they would be detected anyhow ¢ 

Mr. Arent. I failed to make the point I really wanted to make, 
which is that even if all of those who come in are people who are coming 


in because they understand Internal Revenue has a lead on them, 


Internal Revenue would still be way ahead if it let those people get 
off by making voluntary disclosure: because we all know that no 
matter how much we build up Bureau personnel, and I hope it will be 
built up a great deal more, you are still going to investigate only a 
very small proportion of your Cases, 1 liucl he | 
have leads. In the case of this doctor, for example. the fact that 


he cases on whi h you 
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its limited personne! cnnnot see the \ hole situation, = 


Bureau wit! 
that there is revenue to be eaimed there. 

Mr. DeWinp. Fundamentally you must believe from your exper! 
ence that there are a sub tantial number of taxpavers whe would 
respond to that sort of inducement. 

Mr. ARENT. I do honestly believe that. 

Mr. DeWinp. So that the taxpayers who wish to make voluntary 
sclosures in substantial number over and above those wi ban 
fear that they are about to be detected, or I should say particular 
reason to know that they are about to be detected. 

Mr. Arenv. I think most of them act out « 
morality ana, nevertheless, | think tl 
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7. Special problems created by the current emphasis upon “racketeer” inves 
tigations 

S. Possible need | action to avoid unwarranted prosecutions during the 
present period in which, it has been alleged to our committee, there is on the 
part of Government men a reluctance to assume the responsibility of recom 
mending against prosecution even where the sound exercise of judgment would 
seem to require that they do so. 

%. Possible necessity of action to preserve the confidential relationship betwee 
client and lawyer where it is found necessary to use an accountant in connection 
with the preparation of a defense in a tax-fraud case 

10. The effect of the decision in Shapiro v. U. | 3 1. S. 1) on the privilege 
against self-incrimination 

11. Possible need for consolidation of the general issues and the civil fraud 
issues at the conferee level in cases in which criminal prosecution has been 
dropped 

12. Question whether there should be further review than is now accorded 
where the agent’s recommendation is against prosecutiot 

13. Elimination of review of criminal fraud cases by the Bureau of Interna! 
Revenue in Washington. 

As in the case of other recent actions taken by the Treasury Department, the 
tax section has not had any meeting at which the members could discuss the 
Treasury's action in providing that criminal fraud cases are now to be routed 
directly from the district penal attorney to the Department of Justice in Wash 
ington Regardless of what recommendation, if any, the tax section might 
desire to make in respect of the aforesaid change, | would anticipate that it 
would urge against any further weakening of the review process. It is, in my 
own opinion, essential that the review now conducted by the Tax Division of 
the Department of Justice be preserved, and, if possible, strengthened. 

14. The problem of avoiding unnecessary injury to the reputation of persons 
under investigation. 

This is one of the matters as to which it has been hoped the Bureau would 
issue, and make public, instructions to its agents. Our committee is continuing 


to study the problem. 

I>. While the question of placing collectors’ offices completely under Civil 
Service is not within the scope of our fraud committee’s work, the members 
thereof are, with other members of the tax section, considering this question 
with a view to a possible discussion within the section in the coming months. 

16. In addition, as the subcommittee probably knows, the house of delezates 
of the American Bar Association in the past has made certain legislative recom- 
mendations pertaining to matters now before this subcommittee, including the 
following 

(a) That the provisions of the Internal Revenue Code, relating to the personal 
liability of a fiduciary for taxes or penalties resulting from a fraud committed 
by a decedent, be amended to relieve the fiduciary where he makes a distribu 
tion of the assets without knowledge that the fraud was committed, and after 
request to the Commissioner that he be so relieved. 

(>) That the provisions of the Internal Revenue Code relating to periods of 
limitation on criminal prosecution for offenses arising under the revenue 'aws 
be amended so as to toll the statute only when the taxpayer is actually bevond 
the jurisdiction of the courts of the United States, rather than during any 
period when he is absent from the judicial district in which the offense was 
committed. 

(Under present law the statute of limitations on fraud prosecutions is tolled 
during any period when a taxpayer is absent from the judicial district in which 
his return was filed. This has nullified the statute of limitations for many 


taxpayers who filed their returns in a collection district outside the boundaries 
of the judicial district in which they reside, or who for reasons unconnected 
with tax evasion have had to change their place of residence. The American 
Bar Association’s recommendation is that section 3748 (a) of the Internal Rev 
enue Code be amended so as to toll the statute only when the taxpayer is 
actually beyond the jurisdiction of the courts of the United States.) 

17. The house of delegates of the American Bar Association on February 1, 


140. adopted the following resolution : 
Whereas, The administration of existing revenne laws and the collection 
of the vast ; ul if revenue required to meet the financial needs of the Fed 


greatly increased responsibilities upon the Bureau 
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“Whereas, The Bureau, no matter how well conceived its organization and 
methods of procedure may be, must also be adequately staffed with personnel 
of a high order of character and ability if it is properly to execute its great 
responsibilities in the premises; and 

“Whereas, The best information available indicates that the Bureau is hav- 
ing great difficulty, by reason of limited appropriations and of existing salary 
limitations, in procuring and retaining the services of individuals of requisite 
capacity to fill many of its more important positions ; now be it 

“Resolved, That the American Bar Association recommends a careful study 
by the Congress of the adequacy of standards of compensation within the Bureau 
of Internal Revenue under existing laws; and further recommends that the Con- 
zress appropriately take such action as it may find to be necessary in order 
to enable the Bureau to procure and retain an adequate staff of individuals of the 
requisite character and ability.” 


CONCLUDING COMMENT 


A number of the foregoing matters, other than those upon which the house 
of delegates already has passed, will come up for discussion at the midwinter 
ineeting of the American Bar Association in the latter part of February. I 
am sure that, following such meeting, representatives of the tax section will 
be glad to appear again to offer its views on matters in which your subcommittee 
is interested At that time, the tax section’s representatives should be able to 
cover some of these problems with more definiteness. Of course, the tax sec- 
tion cannot speak in any sense for the American Bar Association until the house 
of delegates approves its position 

SeyMovur S. MINTz, 
Chairman, Committee on Procedure in Fraud Cases, Section of Taxation, 
imerican Bar Association 


Mr. DeWinp. I judge at this time the bar association has no posi- 
tion to take with respect to the President's Reorganization Plan No. 
1 of 1952¢ 

Mr. Mintz. | am appearing only as chairman of the committee on 
tax-fraud procedure. I know of no representative who is ready to 
appear on the reorganization plan. 

Mr. Arent. No; there is none 

Mr. DeWind, may I also put a statement in the record? And I par- 
ticularly want my feeling, which 1 think is that of a great many 
members of the bar, that the Tax Division has done a very important 
and worth-while job in the selection of tax cases for prosecution, to 
he before this committee. 

Mr. O'Brien. Without objection, it is so ordered 

(The statement is as follows:) 


STATEMENT OF ALBERT EK. AREN! 


Gentlemen, having served for 2 years as chairman of the committee on proce- 
dure in fraud cases of the section of taxation of the American Bar Association, I 
have learned considerable about the handling of fraud cases in both the Bureau of 
Internal Revenue and the Department of Justice and have become familiar with 
many of the complaints registered against those Departments by members of 
the bar. Since I no longer represent the section of taxation in the matter of 
the handling of tax fraud cases, I feel free to present to you my own personal 
views, which, however, | believe are shared by many members of the tax bar. 

Basically most tax lawyers respect the job which the Bureau of Internal 
Revenue and the Department of Justice have done in ferreting out fraud and 
processing cases to prosecution. We believe a better job could be done if both 
agencies were given additional manpower. Notwithstanding recent disclosures, 
we believe that most fraud cases have been honestly investigated and honestly 
prosecuted or withheld from prosecution. Certainly this committee recognizes 
the importance of separating the sheep from the goats and the need not only 
for vigorous law enforcement officers to send fraudulent taxpayers to jail but 
also for men of conscience with courage enough to protect the innocent as well as 
to prosecute the guilty Honest men do sometimes get enmeshed in what su- 
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perfticially seems like frand It would, indeed, be unfortunate if the zeal for 
prosecution rea hed the stuge where the effectiveness of Government ollicials was 


measured by the number of cases prosecuted, with the result that indictment 


. > 


umd conviction rather than justice became the goal of our special agents and 
Coverninen mwyers 

Phere is a practical as well as a moral side to this question In addition 

» the criminal sanction, there is a statute imposing a civil penalty for fraud 
amounting to 50 percent of the tax deficiency The elements comprising civil 
fraud are different from those constituting criminal fraud rhe distinction 
internal DS ongress must have been one of degree—the gradation of guilt in 
terms of amounts concealed, methods, circumstances, and the quanity of proot 
Criminal fraud must be proved beyond a reasonable doubt rather than by a mere 
preponderance of the evidence Thus, we need not only men of courage and con 
science but also men of experience and Judgment who will Know where to draw 

This Nation has been fortunate despite widespread attempts a 
‘vasion by men of otherwise untarnished reputation, that the crime of tax 
fruud has not vet become respectable and judges usually impose jail sentences 
when convictions are obtained. For this, much credit must go to the Govern 
ment officials who have selected for prosecution mainly the open-and-shut causes 
1d the more shocking cases, and have thereby kept the courts from becoming 
flooded with so many cases of trivial or borderline character as would tend to 
ake the offense assume the character of a mere misdemeanor in the eyes of 
he public who make up the juries and of the judges who impose sentence. This 
duty of selection imposes the gravest of responsibilities upon the public officials 
concerned and is, of course, open to abuse Nevertheless. we cannot abandon 
the task to the courts and run the risk of having income tax enforcement 
cheapened in the way prohibition enforcement ultimately was 

The role of the Department of Justice Tax Division in making this selection 
has been paramount. There in recent years it has been possible for reputable 
attorneys to learn in reasonably concrete terms what the charges were against 
their clients and to present evidence to meet those charges in an effort to 
demonstrate either that their client was not guilty or that the Government's 
proof was not strong enough to promise conviction or that for other good reasons 
the particular case ought to be disposed of without prosecution. IT cannot empha 
size too strongly the feeling that exists among nearly all of the tax lawyers of 
my acquaintance that for the most part the Tax Division has been staffed with 
honest, intelligent men who have done, on the whole, a good job in the per 
formance of this difficult task 

Many of us would regard it as a great loss to the sound administration of the 
tax laws if the Criminal Section of the Tax Division were abolished and cases 
were referred for prosecution directly from the field offices of the Bureau of 
Internal Revenue to the United States attorneys. The work of this section has 
been the principal influence toward uniform treatment of taxpayers throughout 
the country and one of the principal safecuards against the local pressures 
which make it so difficult to indict the kind of respectable business and pro 
fessional men who, unfortunately, in recent vears have let themselves degenerate 
into tax evaders. If the Tax Division of the Department of Justice were not 
breathing down the necks of the United States attorneys and advising them 
which cases to prosecute, in my opinion there would be fewer prosecutions of 
the big, important tax cases, involving figures powerful in the business and 
political community, than there is today and more prosecution of the small fry 
who get caught at their inept attempts at chiseling. 

Qur main complaint has been the unwillingness of the Bureau to state publicly 
the policies and procedures which govern its handling of frau! cases. Tax 
lawyers have wanted to know what the rules were so that they might honest!) 
and ably represent their clients within the orbit of those rules Informally. 
Bureau officials have repeatedly indicated a desire that their investigutors and 
attorneys respect the constitutional rights of persons under investigation, that 
they avoid unnecessary injury to the reputation of a suspect until such time as a 
decision has been made to prosecute, that taxpayers should not be discouraged 
from seeking the advice of counsel at any stage, ete Yet, in the absence of any 
published regulations or instructions, agents in the field from time to time appear 
to have violated the Bureau's high principles, and taxpayers’ representatives 
hove had nothing to which they could refer for the purpose of making the special 
agent adhere to the proper standards. The result has been uneven practices in 
different parts of the country, occasional accusations of sharp practice by the 
Bureau, occasional injustice, and occasional injury to the Government's ability 
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to carry a ¢ ise thre 
ise in Philadelph 
| possible 


cure 


such a polices roper ! red, hundred 
paid into the Treasury which wo therwise 


iware that no matter how many special agents the Gov 


have only sample enforcement Scores, if not In 


that gets caugh Po collect ixes, therefore, the vernme 
only upon enforcement machinery but primarily upon the 
tuxpaying public and, secondly, upon its fear In my opil 
prosecution is one of the n t effective sanctions available one 
not be weukened for the sn fo any immediate increase in revenue 

ng run the Government woul I do not believe, however, that the same 
tion is weakened by an opportunity for voluntary disclosure if it is known that 
such disclosure is futile after the Government has begun investigating a tax 
payer, especially since a pers making voluntary disclosure usually ends uy 

not only the full tax d but also interest and a 50-percent fraud penalty 

It does not matter whether the i vel nakes disclosure because he learns that 


customer or a patient of 


being investigated and the trail may lead to 
him or whether he gets religion We are dealing not with a moral question but 
with a practical problem of raising revenue. We know that even when it has 
such collateral leads the Bureau can follow through : catch up with yea 
small portion of those who would take advantage of an opportunity to muke 
voluntary disclosure 

fjecnuse of the mistakes an transgressions of a small minor It\ of our publi 
officials, We find an increasing timidity among honest and able public officials 
with respect fo amssuling responsibility for difficult decisions This conld lea 
oa bureaucratic paralysis which would seriously harm the effectiveness of 
our Government and gross injure all of us who have to deal with our Govern 
ment—whether as taxpayers, as businessmen, or as servicemen The abandor 
ment by the Treasury of its voluntary disclosure policy, and perhaps, too, of its 
recognition of health as an element of decision in the processing of a tax-fraud 
case, is not the constructive or courageous way out rhe Bureau should be 
encouraged to grapple with its difficult problems and not to run from them 


Mr. O’Brten. The committee will adjourn until 10 o'clock tomorrow 
morning. 

(Thereupon, at 4:30 p.m., a recess was taken until Friday, January 
Zo, 1952, at 10 a. m.) 
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FRIDAY, JANUARY 25, 1952 


House or Represenratives, 
SUBCOMMITTEE OF ADMINISTRATION OF THE INTERNAL 
Revenve Laws or trun Commirrer on Ways aAnp MEANS, 
Washington, D. ¢. 

The subcommittee met, pursuant to recess, at 10 a. m. in the main 
hearing room of the Committee on Ways and Means, New House 
Office Building, Hon. Cecil R. King, chairman of the subcommittee, 
presiding. 

Present : Representatives King, O’Brien, Kean, Curtis, and Byrnes. 

Present also: Adrian W. DeWind, chief counsel; Bruno Schachner, 
special counsel; and Stanley S. Surrey, special counsel. 

Chairman Kine. The subcommittee will be in order. 

Mr. Ramspeck, the purpose in having you come to assist us is the 
problem that has presented itself in the minds of members of the com- 
mittee with respect to the proposal or the possibility of the 17 so-called 
career employee collectors, and there has been some dispute, or at least 
disagreement among the persons interested, not only as to whether or 
not this or that status should prevail, but we are not clear just what 
the effects will be upon these 17 principally, and that is the reason for 
our asking you to come. 

We appreciate the time you have given to come over and help us Out. 


STATEMENT OF HON. ROBERT RAMSPECK, CHAIRMAN, UNITED 
STATES CIVIL SERVICE COMMISSION 


Mr. Ramsreck. I am glad to be here, Mr. Chairman. If I can be 
of any assistance, I am happy to do so. 

Chairman Kine. Mr. Counsel, will you proceed ? 

Mr. DeWixp. Would it be the best way to proceed to have you ex- 
plain to the subcommittee how the Civil Service Commission pro- 
poses to deal with the new problems that would be created under the 
reorganization plan, that is, the 25 district commissioners, and the up 
to 70 deputy district commissioners ? 

Mr. Ramsreck. Well, I will be glad to do that, Mr. DeWind. As 
I understand the reorganization plan, it creates some 20 odd, not to 
exceed 25 new positions, which I would call regional positions. I 
think that they call them district deputies. Those are entirely new 
jobs. 

The first thing that would be necessary to do if this plan goes 
through the Congress, the Treasury Department will write job 
descriptions for those positions, and they will be submitted to our 
Classification Division, which will allocate the jobs to grades under the 
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Classification Act. Then our staff and the Treasury staff will s 
down and undertake to agree on the qualifications desirable for a per 
son to apply for these positions, and I am still talking about the dis 
trict jobs. That is the normal planning. 

However, the decision as to qualifications rests with the Civil Sery 
ice Commission, and if we cannot agree with the Treasury Depart 
ment, we will make that decision. We always try to agree with the 
agency involved, because they know what type of people they think 
they want. 

After that is clone, then the Treasury Department has the Optio! 
of asking us to hold a competitive examination for those jobs, or pro 
posing a promotion of some employee in the agency whom they think 
may be qualified. If they propose to promote anybody, we apply th 
same test to them as we woul lina competitive ex mination, the only 
difference being that they are not in competition with anybody, and 
if they attain a passing grade, they could be promoted, 

Now, the same rule will apply to the deputy district commissioners, 
who will take the place, as l understand it. of the present collector: 
of internal revenue, Those jobs W il] be new jobs, because the respons! 
bilities are being increased. Therefore, we will have to agree on th 
qualifications for those jobs, and apply the same procedure that w: 
would apply for the others. 

Some que ‘stion has been raised as to the ap phe: ation of the Whitt 
aye: on of one of the appropriation bills passed in the last: s« 
of » Congress, which in one section says that no person oceupyi 

qhentan under the Classification Act shall be promoted toa hi ahe) 
eae unless he has occupied the next lower grade fer a per oe: of 12 
months. It also provides that no person shall be p 0 ced 1 re thar 
one erade in lv months. There are certan exceptions to hat. how 
ever, and I call your attention to the fact that it applies only to posi 
tions under the Classification Act, which in this case raises a new ques 
tion for us, which we have not yet passed on, and that is, “What do you 
do in case of an employee who may be proposed for promotion from a 
job which is not under the Classification Act ?” 

Collectors of internal revenue are not under the Classification Act 
at the present time, and they have statutory salaries, and in any event 
the salaries are not fixed by the Classification Act. 

My offhand opinion is that in cases like that, we would probably hold 
that the prol bitions of the Whitten amendment do not ipply. ana 
they might propose one of these 17 career collectors for more than a 
one erade promotion, and we might hold that that is permissible, pro 
vided the person proposed for the p yromotion can qualify, according 
to the standards set up for the position. 

Mr. Curris. May Task a question at this point, Mr. Chairman. 

Is there any law or rule that would prevent a man, say, in grade ‘ 
from holding a job that we ordinarily earmark for grade 14, and I 
have just used those numbers arbitrarily, if he can fill the job and do 
. good job, and he is capable and his superiors know that he can do a 
good job, and he is needed for it? Do you have to give him the wage 
increase if he is willing to take the new job and let his increase in 
grade come In clue course f 

Mr. Ramsveck. Under the Whitten amendment, the only way a man 
in grade 9 could be promoted to grade 14 - 
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Mr. Curris. That was not iy question. Suppose that the grade 9 
man is willing to take that extra job and remain a grade 9, or go to a 
grade LO, and are there rules against that ¢ 

Mr. Ramsreck. The Classification Act requires the Commission to 
allocate jobs to grades as provided in the Classification Act. [f the 
duties of the job warrant a grade 14, and he was performing those 
duties, the agency would have to pay him the salary of grade 14. 

Mr. Currts. In other words, it could not be done / 

Mr. Ramsreck. That is right. 

Mr. Curtis. You could conceive of a situation in this particular 
fie! where a fine, experienced, honest, capable person would move 
Intoa job above his vrade, and doa very fine job, fo in there without 
any particular pull, and be willing to do it because his stature would 
Increase, and he would not be worse off financially than if he stayed in 
a minor position, and he is a lawyer or an accountant, or both, and his 
chances of establishing his own security outside the Government would 
he so much greater. 

Mr. RAMSPE K. | do not think it could be done under the Classi- 
fication Act, except to this extent: An ageney may detail an employee 
for I think it is not exceeding 3 months to a higher-grade job when 
the person does not meet all qualification requirements. In other 
words, they may assign him temporarily to do different work, other 
than that for which he has been emploved. But if they want to put 
him ona grade 14 job, and they wanted to transfer him permanently, 
he should be paid the grade 14 salary under the Classification Act, 
and the reverse is true: if he were a grade 14 employee, occupying 
a grade 14 job, and they transferred him to a grade 9, they would 
have to reduce his salary in accordance with the salary set up by 
(‘ongress in the Classification Act of 1949. 

Chairman King. Three months is the limitation, Mr. Ramspeck / 
That is what the act provides ¢ 

Mr. Ramsreck. [think 5 months is the limit on a detailtoa position 
not covered by his assigned duties, without changing his classification. 

Mr. DeWinp. Possibly to clarify the situation, I wonder if we 
could take two cases: take the case of one of these 17 collectors of 
internal revenue, ho have career status under civil service. Do I 
understand it is your present view that in all probability these 17 
ible fon promotion either to the post of deputy district 
or district conpmissioner upon certification as to their 


would be ell 


oO 
l 


comimlssione 
qualifications, and that that certification would be that they comply 
with all of the requirements necessary to pass a competitive exami- 
nation 4 

Mr. Ramspreck. That is correct. Mr. DeWind. I think that that 
would be the decision of the Commission. As I said, we have not 
had a case yet under the Whitten amendment just exactly like that, 
but I have talked with my staff about it, and informally we feel that 
it does not apply to these collectors’ jobs because they are not under 
the Classification Act. 

Mr. DeWinp. Might I ask you this: If it should be decided contrary 
to your present impression that the Whitten amendment did cover 
this situation, then would it still be possible to say that the collectors’ 
jobs were the equivalent of, I believe, a grade 15 civil-service job, so 
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that promotion to a grade 16 job would be permissible even within the 
Whitten amendment ? 

Mr. Ramsrrck. I think that that is correct, Mr. DeWind, that we 
would probably hold that the present collectors are equivalent to grade 
15, and that a promotion to grade 16 would not involve a violation of 
the Whitten amendment. 

Mr. DeWrxp. But if the Whitten amendment applied, there could 
not be a promotion from a grade 15 to 174 

Mr. Ramsreck. No; in that case the employee with status would 
have to take a competitive examination. There is one other problem 
involved there, which might be raised, and that is the question of 
whether the normal line of promotion is from this grade 15 job to 
grade 17. At the present time there is in the field service of the Bureau 
of Internal Revenue no position above grade 15. These are new jobs, 
you see. 

Mr. DeWinp. So that it might be the interpretation that a new 
grade 17 job would be in the normal course of promotion / 

Mr. Ramsreck. That is a possibility, yes; but in any event, he 
would have to meet the qualifications for the new position in grade 17. 

Mr. DeWinp. Now I would like to take a second case I had in mind, 
and suppose we are considering an internal revenue agent in charge, 
or special agent in charge, who has been in the career service over the 
years. Now, if he is, let us say, a grade 15 internal revenue agent in 
charge, then he could be promoted within the regular promotion polli- 
cies to a grade 16 deputy district commissioner's job, and that would 
be clear ¢ 

Mr. Ramsreck. Yes: if he meets the qualifications. 

Mr. DeWinv. Now, if, however, it was desired to put him in the job 
of a district commissioner at grade 17, that would only be possible 
without competitive examination if it should be determined that that 
would be in the regular course of promotion ? 

Mr. Ramsreck. That is corret. 

Mr. DeWinp. Otherwise, he would have to take a competitive ex 
amination and qualify on the list ¢ 

Mr. Ramsreck. That is correct ; you see, all employees of the Bureau, 
except the collectors and some of the top jobs in Washington, are now 
under the Classification Act, and the Whitten amendment does apply 
to those people. 

Mr. DeW inp. Am I correct in understanding, Mr. Ramspeck, that 
it would probably be, or certainly be, the recommendation of the Civil 
Service Commission that these competitive examinations be so-called 
nonassembled examinations / 

Mr. Ramsreck. Well. they might be. We have not reached any con- 
clusion on that, of course, at this time. Many of the positions of that 
stature in the Government are based upon unassembled examinations; 
that is, people are graded upon their education and experience, but 
one thing we are going to do in these jobs, Mr. DeWind, and that is 
we are going to make a character and background investigation. 

Mr. DeWinp. That will be made whether it is a question of promo- 
tion or a question of competitive examination ¢ 

Mr. Ramsreck. That is right. We think that the purpose that 
everybody has in mind here is to be sure that they get people of good 
character and good ability, and we expect to require that sort of ar 
investigation. 
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Mr. DeWinp. Then, in general, the attitude would be that, so far 
as the promotional policies of the career service can be furthered, while 
complying with all of the requirements that would apply to a new 
appointee to the job that might be done, but in any event the require- 
ments would be the same ? 

Mr. Ramspeck. Yes. 

Chairman Kine. What would be the status, Mr. Ramspeck, of the 
noncareer remaining collectors? Have they any status? 

Mr. Ramsreck. They could only qualify by competitive examina 
tion. 

Chairman Kine. Under the law that would be true ? 

Mr. Ramspeck. Yes, sir. 

Mr. DeWinp. Mr. Ramspeck, do you have any general comments 
or view that you would care to state concerning any aspect of the 
President's reorganization plan, as tot he desirability ot bringing these 
jobs under the career service / 

Mr. Ramspeck. I would be glad to express my opinion about it. I 
think that you will vet better service to the public if you bring them 
under the career system, and I base that upon a lifetime of personal 
experience, Mr. DeWind. My first full-time job was in a political 
position, in the office of the clerk of the court in my home county, 
where I worked for 4 years, and my own personal reaction was that my 
first allegiance there was to the clerk who gave me the job, and he was 
an elected official, and there was no civil service. 

I spent a ood deal of time the second year I was there helping him 
et reelected, rather than working for the people of the county. 

In 1911 I came to Washington with a newly elected Member of Con- 
cress, and I worked over in the House post office as chief clerk, over in 
the Old House Office Building. Certainly my major allegiance there 
was to the Congressman who got me the job, and I think it follows 
that any man who occupies a patronage position feels that his first 
allegiance is to whoever got him the job, whether it was an individual 
official or a faction of a political party, or the party itself. 

Mr. Curris. Now, as to the authority to promote or recommend for 
promotion, must some attention be olven to that. Too, as well as the 
original appointive power, where that is lodged ¢ 

Mr. Ramsreck. Well, the Treasury Department in this case, Mr. 
Curtis, will have the right to propose any employee that has a status 
for promotion to these new positions. 

Mr. Curtis. I was thinking of your personal illustration that vou 
used, as to where the allegiance was in the two types of positions that 


you referred to. 

Well, now, in a system does it make for better service if some atten 
tion Is given as to who has authority to recommend for promotion or 
orant promotion, ind so on? 

Mr. Ramsreckx. Well, I do not know that I quite understand what 
vou are getting at. In the patronage system, why. of course you aré 

ot always certain who has the power of promotion and demotion and 
discharge. 

Mr. Currts. Do we not have a situation now where ANY patronage 
appointed collector does have influer ‘e oin determn me promotions 
within the career service working under him ? 

Mr. Rawsprck. Yes: that is true. He does have authority over 


the eivil service emplovees working in the colle tors otlice under the 
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present conditions, and that in itself I think is detrimental to the idea 
of a career system based on merit, because he is bound to take into 
consideration th interests of the people who got him the job, or at 
least IT think he feels that he should. 

I \ orked for 5 vears inthe United States marshal's office in Atlanta. 
under a patrol) ave appomntiment, when the marshal and all of his 
deputies were ] olitieal appointees, and everybody in that office. | il 
sure, felt just as I did. that they owed then major allegiance to th: 
man who vot them the job. In mv case tf wasa Mi mber of Congres 
who fot it for me. In the case of the marshal, he got his appointment 
from the Senator who had control of that part of the State where 
that judicial district was located. 

Some of the other people who worked with me in that office wer 
beholden to one (Congressman or another, depending on who Wis 
mstrumental i vetting them their obs. 

The civil-service employee, if I] may finish this statement, Mr. Kean. 
primar ily feels that his allegiance isto all of the people, to the publie . 
and I think he is in a position to do a better job for that reason. 

Mr. Kean. Would not the Commissioner under the new set up of 
course still be a political apporntee 4 

Mr. Ramsreck. Yes: that is right. 

Mr. Kean. Now, would not he have the say as to recommendations 
for promotions in the higher Jobs directly under him in the Bureau, 
and therefore might not political considerations enter into the reasons 
tor the promotion af those jobs ¢ Is there anv way vou can prevent 
that / 

Mr. Ramsreck. Well, there are restrictions on it. When the em 
plovees concerned are under civil service, there are some restrictions. 
In the first place, he cannot promote anybody who Is not qualified, 

hich he could do under the patronage system. Also, there are cer 
tain laws and rules and regulations which apply. For instance, we 

ive nu Veteral 3’ Preference Act which applies to all, and actually it 
ipphies to all positions in the Government, whether they are unde: 

vil service or not, but there is no way you can enforce it when pos 
ons are not under civil service, and you have no way to check it. 

We have reduction in force regulations, designed to protect the 
rights of the veteran. and it Is very cifficult to enforce those in an office 
that is not under civil service. 

Mr. Kean. Would the Veterans’ Preference Act be effective in the 
promotion, for instance, of someone who already was in the Depart 


ment md was being considered for pro iotion to one of the four o1 


» deputy jobs, the top jobs, and they would not have anything to 
do with it? . ) ; 

Mr. Ramsreck. The Veterans’ Preference Act does not apply to 
promotions. It applies to reductions in force, and to original ap 
pomntmients, The disabled veteran gets 10 points in addition to what 


| 


5 eX imination. ana he also woes to the top of the list it 
e makes a pass gerade with his added poits. 

Mir. Ku . But once they are in, it would not affect the promotion / 

Mr. Ramsreck. No, sir. 

Mir. Kran. So that it would still be possible for the Commissionet 
to do what he felt it was politically the thing to do in picking his top 


\ 


Syst , 


Mr. Rausreck If-they can qualify. 
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Mr. Kean. They have to be qualified; yes. 

Mr. Ramsreck. Under the standards set up by the Civil Service 
Commission: yes. 

Mr. Byrnes. Mr. Chairman, I am sorry that IT was late. 

I should Say. Mr. Chairman. that I started out mv congressional] 
career under the chairmanship of Mr. Ramspeck when I first came 

Mr. RAMSPEé K. May I ay you made a vers wood member of that 
ommittee, Mr. Byrnes 

Mr. Byrnes. Thank you. 

Chairman King. May I say, Mr. Byrnes, I started here my first 
vear under the chairmanship of Mr. Ramspeck. 

Mr. Byrnes. Maybe he has a prejudiced committee, then. 

There are several things that bother me a little bit in this matte 
of « vil service fol some of these jobs. The hew top jobs that are 
being created call, as Secretary Snyder said the other day, for a hi 
degree of technical knowledge in the field of taxation. and also a very 
high administrative ability lam just wondering how vou can Test 
for administrative ability. IT can see where you can test to a cer 
tain extent on technical ability, and technical knowledge. but I am 
wondering how could you test on the administrative ability there / 

Mr. RAMSPEt _# We ll. there are tests that have been proven to be 
vood by experience. Of course, a part of it is done by judging the 
type of experience or evaluating the type of experience that a man has 


had in his previous jobs | think that that is one of the best Ways of 
judging whether a nhiah is cwood as an administrator or not. If he 


has successfully dis harg@ed his administrative cuties elsewhere ata 
lower grade, that is good evidence of his ability. 

Mr. Byrnes. There vou come into the personal element of judging 
his administrative ability, do you not? There is no way of really test 
ng it objectively / 

Mr. Ramspr K. The re are certain tests which have beer developed 
down through the years, both by the Government and by private indus 
trv, whi h can be applie 1, but it is true, of course, 1 private business 


‘ 


ind in the Government that there is a certain element of personal judg 
nent. and I do not know at Vv way you can avoid it. 

Mr. Byrnes. It appears to me that that is where vou are going to 
have your most difficulty in setting up qualifications or il judyving the 
qualifications of thes people for these recional cirectors. and SO On, 
> in the administrative aspects of it. And there came to the attention 
of this committee in the very early days of its existence the situation 
eXisting in the third dist) ict of New York. where it 1s qu te apparent, if 
seers to me, that the collect | there was a man of quite hieh technical 
knowledge. and he had 1) ca rawful lot of time going to school. 1 oht 
schools and everything else, and had been in the service for some time. 


\s far as his technical } nowledge Was concerned, he was thoroughly 


qualified. The oflice vot to the problems { a d beenuse OT this log | 
] : ‘ . lis la¢ 

Py administrative ab 

Mir. Ramspeck. Well v own feeling is that ability to 1 roper)\ acl 
rill tel these ()-( rt } | oflices msm very important l ly ve spe) 
people, and, I thi stire Ve ve, who ire yu t steeped i technical o1 
cientific knowledge t vou would not hire as an administrator. 
Phe, are so steeped { ' hatthey could not make a good adm histra 


tol ind it wo ld he tT possible forthem to do # 
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I think it fits in the qualifications of these jobs that the Commission 
must be careful to see that we provide qualifications which will get 
good administrators, because primarily that is what these district jobs 
will be, administrative jobs. 

Mr. Byrnes. In the test of real administrative ability, the best 
test is from experience in administrative positions. 

Mr. Ramsreck. Yes; I think that that 1s certainly one of the major 
factors. 

Mr. Byrnes. Now we come to the part that concerns me, and that is 
removal, You can get a man that is technically able to do the job and 
it would appear from his application and from the person who exam- 
ined him personally, and went into his background and experience, it 
appears to that person that he received very high grades from the 
ulministrative standpoint, and he certainly qualified in the technical 
area. So then given the job, you find there is a miscalculation as far as 
his administrative ability is concerned, and that certainly happened 
in the Johnson case, and I think that they thought at the time they 
appointed him that he was capable of administering the office. But 
you find now this person is under civil service, and you have misjudged 
his administrative ability. What is going to be the difference under 
civil service, as far as removal of personnel, or demotions, as compared 
to what you had where he was in an appointed job, such as the collec 
tors are today ¢ 

Mr. Ramsreck. Well, there is this difference: Under the present 
set up, a collector can be removed only by the President, and he is his 
appointee. That oftentimes involves a major political question. 

Mr. Byrnes. But he can do it just like that, can he not, quick ¢ 

Mr. Ramspeck. He can do it: ves. Under the civil service, vou 
will have to divide the veterans and the nonveterans, because the pro 
cedure is different. Veterans’ Preference Act requires that a notice 
of 30 days be given to any veteran who 1s proposed to be removed or 
demoted, or to be otherwise disciplined. Then a copy of the charges 
must be given which must be in sufficient detail to properly apprise 
him of what he has to answer. He then has an opportunity to answer, 
and he must be given an interview or hearing by the head of the agency, 
or somebody acting for him. 

If this decision then is adverse, he can appeal to the Civil Service 
Commission, and the Commission has authority to sustain or overrule 
the agency after a hearing by a board of appeals or our chief law offi 
cer, depen ling upon the ty pe of case. 

If he isa nonveteran, he must be given a copy of the charges in writ 
ing, and an opportunity to answer them, and unless the agency itself 
imposes further requirements, that is all. The decision is made by the 
head of the agency and he has no appeal. 

Mr. Byrnes. Fundamentally, though, it is going to be more diffi 
cult, somewhat more difficult to discharge an incompetent person or 
demote a person W ho does not meet the standards that he should meet. 

Mr. Ramsrecw. [ think that that depends to some extent upon a 
point of view. If aman that is involved has strong political backing, 
it is pretty difficult to get the President of the United States, or any 
president to remove him. 

Mr. Byrnes. Would not that be true even if he is in civil service ? 
Is not that pressure going to be exerted upon that department, and if 


this fellow has good political background / 
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Mr. Ramspeck. I do not think it Is as much apt to be true. 
Mr. Byrnes. But the wheels are 


going to turn anyway, are they not / 
: Mr. Ramspeck. Surely. you can get up pressure on any sort of a 
roblem connected with public affairs. [Tam sure it has been your 
xperience, and I know it has been mine. But I think that it is much 
ss apt to be apphed cu e of ivil service employees, because they 
re prohibited from actively engaging in politics under the Hat 
ict, and they do not navel i political support. 
Now, there is another side to this thing, Mr. Byrnes, that I think 
important that I would like to mention. I! think that the man who 


is that sort of a positiol does have an opportunity to have chare . 


referred in writing, and an opportunity to answer them, and he is 
i bette. position to resist pressure on him ind therefore to do his 

ob as it ought to be dor A man who is holding his position o1 ly by 
litical appointment is subject to pressure which cannot be as effe 


[ vely exerted Ith iy Opinio} against a man who has acly i] sery ice iob. 

Mr. Byrnes. I have often heard, and maybe it is just an excuse, that 
ole people Ih the departme! ts, in the administrative positions ise, 
but when brought to task for possible failures in their division, they 
say. “Well, I could do a good job if I was not burdened with keeping 
me of these people that I an just forced to take: the people under 
me know that they are pretty safe.” 

Mr. Ramspeck. That was just an alibi for an administrator whoa 
as not got the courage to do what he ought to do. I have described 
to you the procedures necess . and if they have any further pro 
edures, they have initiate em, and adopted them themselves, and 
t may surprise you to know that I found a Cabinet officer a few wee! 
FO who did not know that there was such a th 


Mmnen rt provdbational 





period in the Government service. 
We have adopted a rule whi h how requires ad supervisor to hake 
written report on every probationary employee at the end of 1 
I ionths, sO that he has wot months to vet rid of him if he cles ides he 
not I think that that is going to help keep out 
I the service some of these people who have become permal ent 
oht never to have been pel mitted to stay in. 


But it is not true, an | cannot emphasize it too much, that if justi 
fied. al 


any agency of this Government cannot remove veteran or non- 
eteran for proper reasons 
ell job 

Mr. Byrnes. It seems 


good employ ee. 





ind if they do not do it, they are not doing 
to me that this new step you have take 
rtainly is going to correct some of the evils that have « rept in 
Mr. Ramspeckx. I think it will be very helpful. 
Mr. Byrnes. That is on the temporary employee during that pr 
itionary period where they just forget it is probationary. 
Mr. Ramsreck. I do not want to burden the committee with this 
scussion, but I think it is fair to say that any of the complaints 
at have been heard from Government administrators arose out of 
ie old efficiency rating system where they undertook to remove people 
by rating them down in efficiency, and that was a very involved pro- 
edure, but they did not have to use that, and if an employee was in- 
ompetent, they did not have to wait until an efficiency rating period 
une around, and then rate him unsatisfactory, and go into a long 
series of hearings which were set up under that system. All they had 
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to clo was to file a copy of the charges against him, and give him 
pportunity to answer them, and then act on it. 
Mr. Byrnes. There is one thing further. That is whether ther 
any distinction between the operation of civil service in filling the 
jobs and in filling the jobs of postmasters al d rural carriers. 


Mr. Ramsrecx. Well, 1 will tell you frankly what is the matt 
vith l iral carriers and postmasters. It is a system which h is con 


down through the ages, used by both political parties where there 
no sitting Member of Congress of the majority party, of submitt 

‘lig ble lists to political committees. It ought to be stopped. It is 
violation at least of the sp irit of the law, if not in actual violation 
the law. I have seen the letters tl] ey send out and the letters the 


elves do now v iolate the law The ‘Vv ask them for chara tel and fit ( 


( 


recommendations, but you know and I know what they get back is 
politi al recommendation. I know that it is an open invitation to p 
pressure on these applicants who are on the eligible list to make co 
tributions, and I think every employee of the Government ought 


have the right to make voluntary contributions. I do not think a 
body ought to pressure them, and they ought not to be coerced. 
think th it the Post Office Department ought to stop sending these lis 
out to their so-c alled advise Ts. 


Mr. Byrnes. Of course, you have the same situation that exist 


where they do have a sitting Congressman, do you not? 


Mir. Ramspeck. Yes. In some cases the Congressman submits thos 


sts to political committees. 


Mr. Byrnes. But even if the Congressman does not. they are sul 
mitted to the ¢ ongressmanh, if They have a Cor oressman that is ther 


of they ott political party 


\Ir. Ra uspeck. The ditt renee I see in that ~ that the C‘oneres 
man cdloes not. a far as | ky ow, put any press ire on the employe 
ibout contributions. 

Mr. Byrnes. But as far as his appointment is concerned, thoug 
there have been three names submitted, and you are going to have thr 
names submitted in any instance, are you not, where they ask you t 
certify three men for the position in the eighth region, let us say, an 
vou will submit three names for that region. Now, that is what ve 
do as far as postmasters, and that is what you do as far as rural ca 
riers are concerned. They can aceept those o7 reject them under t 
a) in that is being proposed, 


Mr R \MSPECK. Well. if they have a veteran. a disabled veteran 
the top of the list. he cannot pass him over, as you know, witho 
eiving reasons for it, which must be submitted to the Civil Serv 


Commission. and the Commission must submit those reasons to t! 
veteran or li representative, una if the (C‘ommission says they Al 
not sufficient, it is true under the law that the appointing officer st 
an goahead and jump that veteran, but the pressure of public opini 
= sueh that they do not do it. and they do not do it in the Post Offi 


Department. Of course, there is nothing tn the law which prohibit 
in appointing officer from reque sting information from an ivbody. 
would be glad myself to see Congress pass 1 law which would pr 
hibit any appointing officer from submitting eliaib le lists to politi 
committees, and I think it would be a wise step. 








] 
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Mr. Byrnes. They could get around that, of course, pretty fast, 
ould they not, even if you passed a law. but it would be in step in the 
right direction. 

Mr. Ramsreck. I think so, and I call your attention to the fact 


ial il] they cial choos irom are three names, unless the \ in) «i 


ialify them for some valid reason. 
~ Mr. Byrnes. I will tell you what we find, if the same law applied, 
ind if the law is gvoing to be different. if you have rota different set ol 
ivil service regulations as far as your rural carriers and your post 

masters than you have for these people, there is no reason for our 
going into it at this point, but if it is the same, three names ar i! 

mitted. and they want the man that is No. $f, so the pressure goes 01 
No. 3, “You withdraw at this time, and we will take care of you at the 
ery next opportunity.” and so No. 4 jumps up, and immediately 
No. 4 is appointed, and until that is done, there is a temporary ap 
pointee in there, and he stays in there until they can get it fixed 
up for No. 4 to be up there, or they will have a new examination, 
ind it will go months and months with temporaries. Do you see 
what I mean / 

Mr. Ramspeck. Yes. 

Mr. Byrnes. You know that that happens. 

Mr. RAMSPECK. And |] would not deny that that has happened, 
but the Commission has a policy now, if No. 3 withdraws, we com 
municate with No. 3 and find out whether that is a voluntary with 
drawal, and if there has been any pressure put on him, we will not 
permit the withdrawal of his name, and will make the appointing 
officer select the applicant for rural carrier or postmastel from the 
original three names. 

Mr. BYRNEs. If the appointing officer says, ad do not want ANY Ole 
of these three.” can he ask you to have a reexamination / 

Mr. Ramspeck. No, sir. 

Mr. Byrnes. He cannot ? 

Mr. Ramsrveck. No, sir, and if we cannot furnish him with three 
eligibles, he can ask for a new examination, but he is not required to 
select from less than three. 

Mr. Byrnes. I see. But as far as those reeXaminations are cor 
cerned, they are on the basis that you only have been able to submit 
two, is that right / 

Mr. Ramsreck. That is right. Now, I do not want anybody to 
think that | am contending here that the « ivil service system is per 
fect: it Is not. It is a human S\ stem. and it is not perfect. But in 
mV Opihion, based on 45 years’ experience, most of it in public af 
fairs, some 1n private business. it is a bette system than the patronage 
system, and it will produce in the long run better employees, and they 
will be more devoted to the public interest. We have Fol plenty of 
opportu ities TO Improve, und as long as I am Chairman of the Com 
mission, I am going to do everything I can to improve it. I recognize 
these things you have been pointing out, and one of the reasons whi 
I am advocating discontinuance of this age-old practice of dealing 
with political advisers on these appointments is because I think it 
will improve the civil service to do away with that practice. 
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Mr. Byrnes. What about this matter of using temporary a 
pointees, and continuing them ¢ 

Mr. Ramsreck. You are talking about postmasters / 

Mr. Byrnes. Well, any position that comes under the civil servic 
law. Postmaster is the one that I have in mind primarily. The) 
have abused it in the use of temporary appointees. A man can remanh 
there in a temporary position for over a year, and I have had cases 
where they have had a temporary postmaster for a year and a half to: 
years. They have had examinations held, and they have had the thre 
hames submitted, and still it remains a temporary job, because none 
of the three qualified, as far as the patronage comunittee Was Col 
cerned, 

Mr. Ramsreck. Well. I would not doubt that there would be som 
cases found of that kind for one reason or another, but I can assure 
you that the Commission has done everything it can to prevent that 
And furthermore, I would like to point out, Mr. Byrnes, that Congress 
specifically provided the right to the Postmaster General, for acting 
postmasters, and the Commission has no control over the appoint 
ment of an acting postmaster. There is a limitation in the law, and 
my recollection is that it is 6 months. We do have to extend that 
sometimes because of the delay in making investigations, and that 
has been particularly true since the loyalty program has been inst 
tuted, because it has consumed so much of the resources the Commis 
sion has been permitted to have in the way of investigation forces 
that the postmaster cases have been delayed somewhat. We ran!) 
lovalty as a top priority in our work. 

Llowever, we are trying every way we can to get up to date on all of 
our work. I came up last session and got some additional money from 
the Congress so as to get rid of these backlogs of investigations we 
had, and I am glad to report to you that we are making good progress 
on it, and I am very hopeful that by the end of this fiscal vear we 
will be pretty well current with our work. 

Mr. wan ly As far as the matter of filling these positions o 
deputy and assistant district commissioners is concerned, will the 
appointing oflicer be in a position to appoint acting deputy commis- 
sioners, or temporary positions, and will that be the same situatio 
that exists in the post office ? 

Mr. Ramsrpeck. We have much better control over that, and of 
ourse we will have to hold examinations for these jobs unless they 
have qualified people who can be promoted. lt niay be hecessary to 
temporarily assign somebody to these jobs until the examinations cai 
be held, and there is authority for that. But that is within our co 
trol, whereas the appointment of acting postmasters is not. 

Mr. Byrnes. Once you have certified three names to them, what 
authority do you have to insist that they take one of those three, and 
take them promptly, instead of waiting until the second No. 3 man 
dies, so that No. 4 can be moved up or something like that ? 

Mr. Ramsprcx. I think we have adequate authority to deal with 
that, and I can assure you as far as I am concerned we will deal wit! 
it. It is my concept that if Congress lets this go through, that they 
mean business, and they mean to have good people in these jobs, and 
as far as the power of the Commission goes, we are going to do ow 
best to see that they do not put anybody in there who is not good. 
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Mr. Byrnes. And they are not circumventing the spirit of the law, 
as well as the letter. 

Mr. Ramsrecx. That is right. 

Mr. Byrnes. I think that that is what is violated more than any- 
thing, and I think it is that violation that leads to the charge that 
civil service does not necessarily mean nonpolitical appointments. 

Mr. Ramsprcx. Well, of course, the mere passage of the civil-service 
law, or the mere provision in the law that these jobs go under civil 
service cannot by itself be a guaranty. You have to have proper 
administration of the law. 

Mr. Byrnes. Thank you. 

Mr. Curtis. Does the same civil-service law apply to all of the 
departments of Government ? 

Mr. R. anne K. Well, it is the same law that applies to those who 
are under it, Mr. Curtis, and there are some agencies of Government 
not under the civil-service law. 

Mr. Curris. Well, I will put my question this way: Is what is 
happening in reference to postmasters and rural carriers something 
that is just being tolerated, or is there a different law governing those 
cases than is now governing the career service in other departments ? 

Mr. Ramspreck. There is a different statute applying to appointment 
of postmasters. That was passed by Congress in 1938, and it differs 
in this respect: It gives the Postmaster General authority to appoint 
an acting postmaster by law, and we have no control over it, except 
the time limitation. It also gives him the authority by law to fill the 
position by the promotion of an employee in the vacancy office, if he 
so desires. He can even do that after we have held an examination, if 
he desires. Of course, the person has to be qualified. There is no 
difference as to rural carriers and any other postal employee, except 
this practice, which is not a matter of law, as I have re ferred to it, 
where a Postmaster General, both in the present administration, and 
in all previous administrations of both parties, so far as my informa- 
tion goes, always had what they call political advisers to whom they 
have submitted eligible lists. 

Now, I do not know of any other case in which that practice exists, 
although it may have been done. 

Mr. Curtis. So far as the law is concerned, rural carriers, and the 
selection of rural carriers, is governed by the same law as the selection 
of stenographers for the Department of Commerce ? 

Mr. Ramsreck. That is right. There are some differences about 
residence requirements. 

Mr. Curtis. Is there any department that has any special civil ser- 
vice laws relating to it, and it alone? 

Mr. Ramspreck. Well, the Tennessee Valley Authority has a special 
personnel act that is not under the Civil Service Commission’s juris- 
diction, and they have a provision in their law that all personnel trans- 
actions shall be based upon merit solely, but we have no jurisdiction 
over them. 

Mr. Curtis. How about the FBI? 

Mr. Ramsreck. The FBI is not under civil service. They are 
under the Classification Act, but they are exempted by law from civil 
service. 

Mr. Curtis. Why? 
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Mr. Ramspecx. Well, that is a matter that was done by Congress. 

Mr. Curtis. And that applies to stenographic and clerical positions, 
as well as the men who qualify as lawyers and accountants and become 
agents ¢ 

Mr. Ramspeck. I think it applies to all of their employees; that is 
my recollection. 

Mr. Curtis. And their record of public service is pretty good, is it 
not ? 

Mr. Ramspeck. It is good, Mr. Curtis, and I am perfectly willing to 
publicly pay tribute to the job that Mr. Edgar Hoover has done. I 
point out to you, however, that if you should happen to have a man 
with that authority who was not a good man, you would have a pretty 
dangerous situation in this country, in my opinion. 

Mr. Curris. You do have a different problem in an agency that is 
purely in that field. 

Mr. Ramsreck. That is right. 

Mr. Curtis. Now, who determines the workload for any particular 
job? Are they officials in the department where the work is per- 
formed, or is that a Civil Service Commission function ? 

Mr. Rawspeck. That is an agency problem, and they write up what 
we call a job description, a description of the position, outlining in de- 
tail the duties of that position, and then we take that and allocate 
that job to a grade specified in the Classification Act, which is an act 
passed by Congress, of course. That regulates the pay. 

Now, we also have authority under that act to go in later when it is 
a new job and do what we call a desk audit, to see whether the job 
is being done as described in this position description. 

Mr. Curtis. That is not quite what I meant by workload, and per- 
haps my language is wrong there. But suppose in clerical and steno- 
graphic positions, and T am using that for illustration, they have cer- 
tain standards as to what constitutes a day’s work, and so mone let- 
ters, so many units of work performed, and who determines that? 

Mr. Ramsreck. The agency determines that, and that is a matter of 
internal management in the agency. 

Mr. Curtis. How high up in the agency, usually? Would it be 
uniform for an entire department ? 

Mr. Ramspeck. Well, I would say not, and I think it depends on 
the management people you have got in there, and I have said re- 
peatedly, and I repeat it here, that the weakness in our Government, 
the best hope we have got of getting economy in it, is in the super- 
visory force. If we can get good managers, we will have good 
government. 

Mr. Curtis. Suppose the Secretary of Interior, and again I am 
using it just as an illustration, dec ided that he was going to increase 
the workload of everybody in the Department of Interior by 5 per- 
cent, and the day’s work would be 5 percent more than it is at the 
present time. That was his method of meeting, we will say, a smaller 
appropriation, or turning part of the appropriation back, or just 
increasing the service. Could he do that ¢ 

Mr. Ramsreck. Yes, provided he does not extend the hours. The 
hours are fixed by statute. But as far as the production he might 
want to require of any particular employee, he has authority over 
that. 
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Now, the only area of that in which the Commission plays any part 
is something of recent origin. The President did issue an order 
last year to the Commission and to the Bureau of the Budget re- 
quiring us to check up on these agencies on the utilization of man- 
power, and we are reporting to the Bureau of the Budget and to the 
agencies now through our inspection service whenever we find any 
lack of proper utilization of manpower or overstatfling. We do report 
it and we have no authority to make them change it. We have no 
authority over the number of positions that an agency may have. 

Mr. Curtis. And you have no authority over the armed services, 

Mr. Ramsreck. No, sir: not as to the number of positions. We do 
inspect the agencies under the Department of Defense, and just re- 
cently I wrote a letter—— 

Mr. Curtis. But not as to personne! of the Armed Forces? 

Mr. Ramsreck. Not the military, no; not at all. 

Mr. Curtis. The wastage of colonels, or something of that sort ? 

Mr. Ramspeck. We have nothing to do with that. 

Mr. Curtis. That belongs to those with authority there. That is 
all. 

Mr. Kean. Mr. Ramspeck, last November the chairman of one of 
the political parties came to my county, Essex County, N. J., and 
demanded of the collector of internal revenue that he give to him 
a list of all of the civil-service employees in his department, I sup- 
pose, in an effort to collect funds. The collector in the district refused 
to give it to him. There was some indication that what our com- 
mittee had been doing had something to do with that refusal. The 
chairman then went as far as to write to one of the President’s secre- 
taries, stating that if the fine candidates he was suggesting were beaten, 
it might well be the result of this lack of cooperation by the local 
collector. 

Now, is it in accord with the practice of the Civil Service Com- 
mission to have them allow people in charge to send to the various 
political committees lists of their employees ¢ 

Mr. Ramspeck. I do not think we would have any jurisdiction over 
that question, Mr. Kean. There is a law against soliciting them on 
Government property. There is no law against sending solicitation 
through the mails to their homes. 

My own personal feeling is that the collector did the right thing 
in refusing to give the list for that purpose. However, you will prob- 
ably find people in both parties who would not agree with that 
statement. 

Mr. Kran. If a list is given, the employees know that the man that 
has promotions to make may look over that list when the time comes 
to make recommendations for promotions, and therefore the promo- 
tions may be made along the political line. I believe there was testi- 
mony before the subcommittee of the Appropriations Committee with 
reference to the internal-revenue work of the Boston area, that one 
of the assistants was sending up a list of those who had contributed 
toa certain political dinner, and they wanted to look that over before 
they would consider promotions in the Department. 

Mr. Ramsreck. That is true, and I can well understand how an 
employee, knowing that that was going on, might feel coerced into 
making a contribution. 
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Mr. Kran. It is practically coercion. 

Mr. Ramsreck. Yes. 

Mr. Kran. They wanted to find out the smallest amount they could 
give and still get away with it. 

Mr. Ramsrecx. As I recall the Boston case, there was one witness 
who testified that he felt that it might help his possibilities of pro- 
motion. 

Mr. Kean. That is right. 

Mr. Ramsreck. And that is why I say I think it is wrong for the 
collector, if he had done it in this case, to give the list for that purpose, 
knowing what purpose it was to be used for. 

Mr. Kean. Do you think it ought to be forbidden by law? 

Mr. Ramsrecx. Yes; I would be in favor of forbidding it by law, 
because I do not think that any public employee ought to be coerced 
into political actions. I think he ought to be a free agent. If he 
wants to support financially or otherwise a particular political party, 
he is an American citizen, and he ought to have that right, and I do 
not mean by that, that he ought to have the right to actively engage 
in campaigns because I think thet if you are going to have a career 
system, you have got to prevent that. 

In other words, the career man has got to be in a position to serve 
vou or to serve Mr. King, either one, whichever one is chairman of 
the committee, and if he engages in active campaigning, I do not 
think he is quite in a position to do that, and certainly if the party 
control changes, the party coming into power would feel reluctant 
to accept his advice and his factual statement with the same degree 
of certainty as if he was aloof from actual political management. 
But what I mean is that he still ought to have the right to vote as he 
pleases, and if he is disposed to contribute within the law his funds, 
that isa right I do not believe ought to be denied him. 

Mr. Kran. I do not think so, either, and I think it is all right for 
him to contribute, and I do not think it ought to be in any way denied 
by law, but I do think that this sending out by the superiors of these 
lists to the political committees is something which should not be 
allowed. 

Mr. Ramsreck. That is my feeling about it, Mr. Kean. What I 
would like to see in the Government, and I think that that is what 
we are working toward, is a corps of people who are fully qualified 
for their jobs, and devoted to the jobs to the extent they can serve a 
Republican or Democratic administration with equal facility, and 
equal effectiveness. Let the politics be played in the policy-making 
positions, and you have got to have at the top, of course, in the jobs 
where policy is determined, people who are in sympathy with the 
party in power, but there is no reason why we should not have this 
corps of efficient people, and there is every reason why we should 
have them, in my opinion, because this Government has gotten to be 
so complex and so vitally affects the everyday lives of all of our 
people that I do not believe either party can successfully operate it 
without a merit system. Certainly you cannot pick people up out 
of the street and collect these taxes under the complicated tax laws 
that you gentlemen know much more about than I do. 

Mr. Kean. I was interested in what you just said about the FBI, 
because when the President stated that he wanted to make the Bureau 
a blue-ribbon bureau, which we all want, the one bureau that came 
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to my thought as what is, in the view of the public, a blue-ribbon 
bureau is the FBI, and here the FBI is the one that is not under 
civil service. 

Mr. Ramsreck. I think if you will go back and look into the histor y 
of it, you will have to come to the conclusion that I hold, and that is 
that that is only true since J. Edgar Hoover had charge of it. If you 
get into a little previous history, you will find the FBI was not so 
good, and there were even charges made by one Member of Congress, 
as I recall it, that an attempt had been made by the FBI to frame 
him. You have often heard the saying, I am sure, that a beneficent 
dictator is the most efficient government you could have, dictatorship, 
but if you get a bad dictator, you have got an awfully bad situation. 

I would look with great apprehension upon the present status of 
the FBI if we got at the head of it a vicious man, because he has 
a terrific power. 

Chairman Kine. Mr. Ramspeck, are you prepared to make an ob- 
servation on the relative merit of the career employee throughout the 
revenue service as compared with other comparable services in the 
Government? Is his record comparable to other good ones, or have 
you found it below the level? 

Mr. Ramspeckx. Mr. Chairman, I have no particular information 
about the Bureau of Internal Revenue that the rest of you do not 
have, and perhaps not as much as you on this subcommittee have. It 
is my belief, based on what knowledge I do have of it and the other 
agencies, that most of the difficulty in the Bureau of Internal Revenue 
has arisen from the concept of these political employees, some of them 
at least, who have looked upon their jobs as an opportunity to further 
their personal interests or to play favorites among their political 
associates or personal friends. When you have that sort of leader- 
ship, it is not surprising to me that, down in the ranks you would 
get a few people who are emulating that example. I think from 
what I have read of the disclosures that have come about as a result 
of this committee’s work, that there is a lesson to be learned from 
the fact that of the, I think, about 70 political appointees in this 
Bureau, and about 55,000 civil-service employees, most of the mis- 
conduct has been on the part of the political employees. 

Chairman Kine. Or where their influences would have a bearing 
on the career service. 

Mr. Ramspeck. Yes, sir. 

Chairman Krne. I feel compelled to state my opinion or to bring 
out the great divergence in this country of situations in connection 
with the civil service, that is particularly from the remarks that I 
have heard made by Mr. Byrnes and Mr. Curtis. It seems that there 
have been difficulties in their sections or places that they have had 
information about, even down to the rural carrier in the postal service, 
Now, to just indicate what a divergence of conditions prevailed in 
this country. in my area during the 10 years I have served here, the 
principal difficulty that I have experienced, being sought for assist- 
ance, is to secure waivers in order to secure people for rural carriers. 
There is an application, I believe, or a plea to me at the present time 
to see what can be done about securing a waiver for a person to come 
from another residential area into this community to serve, for the 
reason that for months, now, they have had a temporary man working 
who wishes to leave, and they cannot secure a man to take that route. 
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Now, another divergence, and I am now speaking only about first- 
class post offices, they are good jobs and they are nice communities. 
In four examinations there has never been more than one person 
qualified for a vacancy in these first-class post offices, and that I know 
to be an unusual situation. The city of Wilmington in my district 
is a good city, and there were 31 applicants recently, and but 1 passed. 
I recommended that another examination be held, because of dis- 
turbance among those that did not pass, and the usual alleged mis- 
handling charges, and here just recently the very same thing has 
happened in another community, even larger than that one, and 
19 persons took the examination, and the assistant postmaster being 
the only successful one. He had been acting. 

On that acting matter, I can see where abuses can very well enter 
into that. I have found that it required, at least in the war years, 
some 7 or 8 months to clear the examination processes to where names, 
if any, are submitted. Is that about the time? 

Mr. Ramsreck. I think that that probably is accurate, Mr. Chair- 
man, under present conditions. 

Chairman Kine. That would also approach 7 or 8 or 10 months 
that acting would be necessary, that an acting postmaster would be 
necessary, whether or not you wanted it done sooner, and then, of 
course, in my cases where either no one has passed, or one that I 
did not feel was sufficient to submit to a community for its approval 
or disapproval, the same thing would happen all over again, and an- 
other 7 or 8 or even 10 months being required to clear it again. So 
you could get 15 or 16 or 17 months of acting supervision there 
through no fault of any situation other than the fact that the twelfth 
region of the civil service at least is loaded to the point that they just 
cannot get around to clearing their jobs. 

Mr. Ramsreck. That is one of our problems at the present time, and 
as I said a while ago, in answer to a question from either Mr. Curtis 
or Mr. Byrnes, I have forgotten which, we have given priority to 
loyalty investigations, and we did not have until last fall a sufficient 
amount of money to staff up and get rid of these backlogs of loyalty 
investigations. We had backlogs around October of last year of half 
a million cases, and I went before the Appropriations Committee 
and got some additional money, and we have employed some new in- 
vestigators. We are now cutting down that backlog. Whether we 
are right or wrong in it, we felt the loyalty question was first priority, 
and we have so instructed our regional directors. 

Now, it so happens that the region where you live, Mr. Chairman, 
has had a disproportionate increase in Federal employment due to 
military installations that have been put out there. The workload 
has been very heavy there. Another difference between your region 
and some of the others, is that the wage rates in California are higher 
than in most sections of the country, which makes it a little more diffi- 
cult to get people for some of these jobs. 

Now, getting back to the postmasters examinations, where you 
sometimes do not get good applicants, I think a part of it is due to 
this thing I was talking about a while ago, a feeling in the community 
that the thing is prearranged, that there is no use to apply unless you 
stand in with the political factions. I would like to see that elimi- 
nated, because I think that the present pay of postmasters and the 
fact that they do have civil service tenure, we ought to get the very 
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best people we can. Those jobs today in first-class post offices, just 
like these jobs we are talking about, these district deputy commis- 
sioners, are primarily a management job. You need good manage- 
ment. Our examination is set up on that basis. In examinations for 
first-class post offices, 80 percent of the 100 points is on experience in 
management and suitability for the position, and only 20 percent on 
education and training, because we are trying to get people who are 
capable of managing a considerable volume of business, and a consid- 
erable staff of people. A first-class office, the larger offices, or even the 
medium-sized offices, have pretty cood complements of personnel, and 
they handle a good deal of money, and it is a business operation. I 
think it can be improved, and we will get better applicants. 

Now, all of you are familiar with this difficulty down in the State 
of Mississippi some time ago. We got positive evidence there that 
good people just stayed out of the examinations, because they said 
there was not any use, and they were not going to pay for their jobs, 
so they did not apply. 

In cases where we have gotten that sort of evidence, we have can- 
celed the previous list we had, and we hold new examinations. 

Mr. Byrnes. Just one thing; have you received job descriptions 
covering district commissioners and deputy district commissioners 
from the Treasury ? 

Mr. Ramsreck. No, sir. We have had some preliminary talks, our 
staff has, with theirs, about the qualifications for the jobs, but no 
decision has been reached yet, and obviously could not be until Con- 
gress determined whether this is going into effect. But we have taken 
time by the forelock, so to speak, and have instituted conversations 
on the subject. 

Mr. Byrnes. When do you anticipate that you will receive your 
job descriptions, and be in a position to set up the qualifications? 

Mr. Ramspeck. Of course, the question of job descriptions is up 
to the Treasury Department, and we will be glad to get them just 
as early as we can, because we would like to be in a position to act 
very promptly if Congress permits this reorganization plan to become 
law. 

Mr. Byrnes. Do you have to in view of that deadline of the law 
move very promptly on that? 

Mr. Ramsreck. I think it is very important that we should move 
as rapidly as it is humanly possible on this, if it becomes a law. 

Mr. Byrnes. I think that it might have been a sood idea if we 
could have had some idea what the qualifications and the job descrip- 
tion were going to look like prior to the action on the plan by Con- 
gress, and I think that it would have allayed at least some fears that 
some people may have concerning that question. 

Mr. Ramsrecx. I do not know whether the Treasury Department 
could give consideration to the detailed job descriptions, but if they 
have, they have not communicated them to us yet. They may feel 
that they have not the authority to do that until the plan becomes law. 
But I think ‘in general we know what they contemplate, and that is 
a supervisory-managerial job over an area of the country, what I 
would call a region and they call a district. From the conversations 
we have had with them, they seem to be thinking in terms of a pretty 
responsible job, decentralizing the operation of tax collection system 
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out of Washington, and they will be jobs that will require high quali- 
fications, in my opinion. 

Chairman Kring. Generally, Mr. Ramspeck, I do not think that I 
made myself clear. From your knowledge would you be able to say 
that the adherence or compliance by the career service of personnel 
of the Bureau to the spirit or letter of the civil service was comparable 
to other major agencies in the Government ? 

Mr. Ramsrveck. In the collectors’ offices, no; in the Bureau here in 
Washington, yes. Many of the collectors have been very lax in apply- 
ing the regulations and the requirements of the civil-service law, and 
the Classification Act. 

Chairman Kine. But with the special agents throughout the coun- 
try, it would compare favorably ? 

Mr. Ramspreck. I think as to the special agents, they are comparable, 
yes; in the collectors’ offices we have had some of them who obviously 
were not making much effort to comply. 

Chairman Kine. I think that that could pretty well be the findings 
of our committee. 

Mr. Byrnes. Do you not have any power of enforcement, though, 
for compliance, the extent to which they comply, Mr. Ramspeck ? 

Mr. Ramsreck. Yes, we do, Mr. Byrnes, and we are attempting to 
enforce it. We have not got the resources to do a day-to-day job on 
that. What we do is, we send our classification people in periodically 
and make a spot check of a certain percentage of the jobs to see if they 
are properly classified. We also send out inspectors to check their 
personnel actions to see if they have been properly done. One diffi- 
culty we have had about collectors is that they are not under the 
control of the Commission. They are Presidential appointees, and 
the Commissioner of Internal Revenue has not been able to make them 
do the things that they ought to have done. We obviously cannot sit 
there and hold their hands, and we have not got sufficient staff to 
do it, but just a few nights ago I took home with me a report on one 
collector’s office, where we desk-audited, I think, about 125 jobs, and 
we found 55 cases out of that that were not properly handled. That 
was on classification. That is why I say in the collectors’ offices they 
have not been doing a proper job, and many of them have had the 
feeling that they were appointed by the President, and “We are 
political appointees, and we do not have to pay any attention to what 
they tell us.” 

Chairman Kine. We found very definitely that perhaps that ac- 
counts for even supervisors hesitating to get tough when they knew 
that the case required toughness. It was solely because there was not 
much that could be done about it if they did not get compliance with 
their wishes. 
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Mr. Ramsreck. Mr. Chairman, I state on my personal observation 
and experience which goes back a good many years, and 16 years in 
Congress, that an employee of the Federal Government having strong 
political backing is much more difficult to discipline or to fire than 
is a civil-service employee. 

Chairman Kine. We can only say what every other committee has 

said in inviting you over, Mr. Ramspeck, that not only has it been a 
pleasure, but instructive, and we certainly appreciate and regret that 
we have had you here as long as we have. 

Mr. Ramsreck. Thank you very much, Mr. Chairman, and it is a 
pleasure to come over. If I can be of any further help, I hope you will 
call on me. 


STATEMENT OF THOMAS J. LYNCH, GENERAL COUNSEL, TREASURY 
DEPARTMENT—Resumed 


Mr. DeW inp. Mr. Lynch, as I understand it, since your appearance 
with the Commissioner the other day, and the discussion that arose 
concerning the place of the Office of the Chief Counsel in the proposed 

reorganization plan of the Bureau, you have prepared some charts that 
would indicate how the Chief Counsel’s organization will be fitted in. 

Mr. Lyncn. Yes; that is correct. 

Mr. DeWrnp. Could you present that now to the subcommittee ? 

Mr. Lyneu. I will be glad to, Mr. DeWind, 

I have in my hand a chart, some copies of which were presented to 
the counsel for the committee this morning. 

Mr. DeWinpv. Mr. Lynch, I think I have just one copy. Do you 
have additional] copies ¢ 

Mr. Lyncu. Yes, sir, I do. Here are plenty. I thought we had 
given you plenty of copies. 

Should I present one to the reporter now for the record ? 

Mr. DeWinp. Could this chart be made a part of the record here? 

Chairman Kine. Without objection, it is so ordered. 

(The chart referred to is as follows:) 
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Mr. Lyncu. I have another chart here which shows the present 
structural organization of the Office of Chief Counsel, which I would 
like to add at this time. 

Mr. DeWinp. Mr. Chairman, it might be appropriate to have as 
part of the record here a comparative chart of the present organization. 

Chairman Kine. If there is no objection, it is so ordered. 

(The chart referred to is as follows:) 


ORGANIZATION OF OFFICE OF CHIEF COUNSEL 
BUREAU OF INTERNAL REVENUE 
AS OF OCTOBER (5, 1951 


Chef Counsel's Assistants 
Committee Chef Counse! 
interpretotive 
— — aT BT 
Alcohol Tox Legrsiation ond 
Division Regulations Oiwision 


Engineers and Mail and Records 
Auditors Section Section 


Mr. Dy WHUIND. Did you h ive any discussion or comment to make upon 
the Chief Counsel’s organization under the reorganization at this 




















point / 

Mr. LYNCH. I had nothing specifically inh mind, other than to ob- 
serve, Which seems to be an obvious fact, that we want to adapt the 
Office of Chief Counsel to the organization and functioning of the 
Bureau as closely, as tightly, and as efficiently and effectively as we 
can, in the organizational structure on the administrative side, as 
already presented by the Commissioner before this committee. 

Mr. DeWrnp. Looking at this chart, the principal addition which 
has hes n made, which was hot apparel t on the charts presented the 
other day, is that under the Chief Counsel of the Washington level, 
there is shown a legal staff which is operating directly with the Assist- 
ant Commissioner, Technical, and the Assistant Commissioner, Oper- 
ations, and does this reflect an intention that both of these two Assist- 
ant Commissioners shall have regular legal staff charged with func- 
tional duties comparable to those now discharged by their Chief Coun- 
sel’s office ? 

Mr. Lyncn. It does, and when I say functional duties, of course I am 


sure you mean legal functional duties. 
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Mr. DeWinv. Legal functional; that is, this is a regular part of the 
organization, with prescribed duties and functions, and it is not an 
organization which is simply there for such consultation as might arise 
upon the initiative of the Assistant Commissioners. 

Mr. Lyneu. Oh, no; in an organization of that size and with the 
complexity of the questions that are involved, and the need for con- 
tinued legal consideration and assistance, the sort of set-up you 
suggest is a necessity. 

Mr. DeWrnp. For example, at the present time, when regulations 
are prepared in the Bureau of Intern: J Revenue, they are as a matter 
of course routed to the Chief Counsel’s representatives for review, and 
would that process continue here ¢ 

Mr. Lynen. Yes, it would, and there would be necessary legal re 
view of regulations, and we will expect that the legal staff will have 
an integral part to play in the formulation of the regulations. 

Mr. DeWinp. Well, it is my impression at the present time that in 
the matter of rulings, except in the case of rulings as to which is ample 
precedent, the rulings are as a matter of course referred to the Chief 
Counsel for his study before they are issued, and I assume that that 
would continue. 

Mr. Lyneu. That is correct. I think members of the committee and 
counsel are well aware of how that operates. As has been suggested, 
many applications for rulings appear to have such a strong base in 
precedent that they can be readily issued without any sort of special 
review, and of course others are of such character and importance that 
they should have and do have legal review. 

Mr. DeWinp. Now, one primary aspect of the Bureau of Internal 
Revenue operations, of course, relates to the matter of tax litigation, 
and the Chief Counsel has occupied a primary position in passing upon 
the question of litigation, and the questions arising out of litigation, 
such as whether the cases should be taken up on appeal, and so forth, 
and the action on Tax Court decisions. I assume that he will still oc- 
cupy the important function he has in the past as a routine matter on 
litigation and problems. 

Mr. Lynen. Yes; that is correct. 

Mr. DeWrnp. I notice there is no connection demonstrated on this 
chart between the staff of the Chief Counsel and the Assistant Com- 
missioner, Inspection. Is there some particular reason for that situa- 
tion ? 

Mr. Lynen. No. Perhaps that omission appears to be far more con- 
spicuous than was intended. The fact is that in preparing this chart 
which represents the organization of the staff function of the Chief 
Counsel’s office in respect to the Bureau of Internal Revenue, it was 
designed to pick out what appeared to be the most important aspects 
in relation to legal services as a continuing matter of the Bureau 
operations. It is intended, of course, that the facilities of lawyers and 
legal counsel be available to the Assistant Commissioner for Inspec- 
tion. 

Mr. DeWinpv. Was it the feeling, so far as the necessary legal advice 
to the Assistant Commissioner of Inspection was concerned, that it 
was on a less routine basis, and not such an integral part of his opera- 
tion as it is in that case? 

Mr. Lyncn. The absence of a line there is not intended at all to 
suggest that the consideration of any legal matters arising would not 
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» be performed by members of the staff of the Chief Counsel, and as 
I said, certainly leval staff facilities will be available to them. 

Mr. DeWrnp. Well, Mr. Lynch, I would suppose that in all prob- 
ability you would have an Assistant Chief Counsel attached to the As- 
sistant Commissioner, Technical, and probably another Assistant Chief 
Counsel attached to the Assistant Commissioner, Operations. Now, 
would there also be an Assistant Chief Counsel for the Assistant Com- 
missioner . Inspection / 

Mr. Lyncn. I would prefer to answer that this way, if I may, at 
this point: We have, as you know, four Assistants Chief Counsel at 
this time, and I would prefer not to say perforce that an Assistant 
Chief Counsel would be designated for the Assistant Commissioner for 
Inspection. It may be that there might be some more preferential 
basis of allocation of duties among the Assistants Chief Counsel. 
But by that I do not mean to suggest that there is any diminution of 
the importance of having legal counsel and the best legal counsel 
available at any time and whenever needed with respect to the duties 
of the Assistant Commissioner for Inspection. 

Mr. DeWrnp. I do not want to overemphasize the importance of 
charts, but I would suppose in order to avoid misunderstanding, that 
in future charts of this proposed organization, and in any job descrip- 
tions as to the duties of the Chief Counsel’s office in connection with 
the Washington operation, there would be a line drawn to the Assistant 
Commissioner, Inspection, and a description of the Chief Counsel’s 
obligation to duties in connection with the Assistant Commissioner of 
Inspection, and would that seem desirable / 

Mr. Lyncn. Yes, I think so; and as a matter of fact, one might read 
this chart as if there were a line. The only point is that I would not 
want the line just to run from the box designated “Administrative” 
over to the Assistant Commissioner for Inspection, because the serv- 
ices to him will not be so much on a specified functional basis. There 
is to be legal counsel supplied for whatever is needed with respect to 
the functions of the Assistant Commissioner for Inspection. In other 
words, what I am saying in effect is that certainly a line would be 
running over there with the understanding that the delineation of 
function is not stated on there as precisely as it is with respect to the 
others. 

Mr. DeWrnp. Perhaps the organizational situation could be pre- 
sented accurately to avoid misunderstanding by simply adding an- 
other box under “Legal staff’ marked “Inspection,” and tie that to 
the Assistant Commissioner. 

Mr. Lyncou. That would serve the purpose well. 

Mr. DeWrnp. In general, Mr. Lynch, do you find that the Com- 
missioner and you are in agreement on the fact that there should be 
a strong integrated legal organization at all levels of the Internal 
Revenue organization ? 

Mr. Lyncu. I do, and I find no disagreement on that. At the same 
time I want to say that we want that organization to take the struc- 
ture and form that will best facilitate the new set-up as a whole. 

Mr. DeWrnp. I have no further questions. 

Excuse me. I might have one other topic here. 

Yesterday representatives of the Department of Justice, Mr. Slack 
and Mr. Rothwacks, testified concerning the handling of criminal 
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fraud cases, and there was some further discussion on the matter of¢ 
voluntary disclosures. If I understood the position that was taken 
in their testimony, it was that they did not Geliove that it would be 
practicable to have a middle ground between a voluntary disclosure 
policy and no voluntary disclosure policy. They thought you would 
either have to have a definite formalized policy, or have no policy at 
all. Otherwise, it would not mean anything. 

Now, I wonder if you would study the testimony that they gave 
and give consideration to that, because as I understand your position, 
you thought that without a formalized policy, you might nevertheless 
have a practice of taking voluntary disclosure into account in con- 
sidering the whole question of recommending prosecution. If I 
understood their testimony correctly, they thought it would not be 
practicable. 

Mr. Lyneu. Rather than attempting to comment on it now, because 
I have not seen the testimony, would it be agreeable then, as you 
suggest, if I have some comments later ¢ 

Mr. DeWrnp. It is a matter of some importance, and we would 
like to get a report on that testimony, and perhaps how in greater 
detail you would consider dealing with the problem of considering the 
voluntary aspect of information turned over. 

Mr. Lyncu. I will do that. 

Mr. DeWinp. In that connection, the representatives of the Amer- 
ican Bar Association also gave some testimony and you might wish 
to consider their views as expressed in the record yesterday. 

Mr. Lynen. I will do that. 

Mr. DeWrnp. That is all, Mr. Chairman. 

Chairman Kine. Thank you, Mr. Lynch. 

We will recess until 2 o’clock. 

(Thereupon at 12:15 p. m., a recess was taken until 2 p. m., the 
same day.) 

AFTERNOON SESSION 


Chairman Kine. Good afternoon, Mr. Ohl. Will you identify 
yourself fully to the stenographer, please ? 


STATEMENT OF JOHN P. OHL, CHAIRMAN, COMMITTEE ON TAXA- 
TION OF THE ASSOCIATION OF THE BAR OF THE CITY OF NEW 
YORK 


Mr. Out. My name is John Ohl, and I am chairman of the com- 
mittee on taxation of the Association of the Bar of the City of New 
York. Iam appearing for such committee. 

The committee on taxation of the Association of the Bar of the 
City of New York recognizes the necessity for improving the effi- 
ciency of the operations of the Bureau of Internal Revenue and for 
instituting measures to assure the honest and impartial administra- 
tion of the internal-revenue laws. These objectives will, in our opin- 
ion, be promoted by the abolition of the office of collector of internal 
revenue and by the transfer of the collector’s functions to persons 
selected from the classified civil service. 

Legislative approval is sought for Reorganization Plan No. 1 of 
1952 submitted by the President. While primarily dealing with the 
administrative matters, because of its far-reaching effect, it neces- 
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sarily requires certain legislative adjustments. Without the help of 
the Congress it would be questionable whether (a) the office of the 
collector of internal revenue could be abolished, (%) the required new 
offices could be created, (c) the desired salary increases could be 
granted, and (d) the change in the manner of appointing the Chief 
Counsel could be effected. Those responsible for the difficult and 
important task of administering the internal-revenue laws should be 
given every reasonable legislative assistance. The rest of the changes 
envisaged by the plan are already within their powers since they in- 
volve a multitude of administrative changes. 

The committee on taxation of the Association of the Bar rec- 
ommends that the Congress give favorable consideration to the plan 
notwithstanding certain reservations which we have. The plan itself, 
and the supplementary material recently supplied by the Treasury 
Department, does little more than outline the extensive changes to 
be made. The plan is not a cure-all and will not, by itself, necessarily 
accomplish the announced objectives. Its real success will depend 
upon the manner in which it is implemented. 

The plan with proper implementation will accomplish the fol- 
lowing: 

1. It will provide further decentralization of functions which are 
now too heavily concentrated in Washington. At the same time it will 
centralize and coordinate activities at the field level. This will avoid 
existing duplications. Greater efficiency in the employment of per- 
sonnel, greater use of mechanized procedures, and over-all opera- 
tional improvements should result. 

2. It will fix responsibility by establishing clear lines of authority, 
and by limiting the number of officers reporting to each higher echelon 
to a manageable size, better balance will be achieved. 

3. It will accomplish greater uniformity of administration because 
of the more effective control of operations. 

4. It will insure greater honesty and efficiency among Bureau per- 
sonnel because of the proposed independent inspection services. 

5. It should result in some added convenience to taxpayers through 
simplification of conference and post-audit procedures. For example, 
we understand from the explanations given that the conferences pres- 
ently afforded in the office of the internal revenue agent in charge and 
in the appellate staff (formerly the technical staff) will now be 
merged. There will be no reversing of settlements by higher author- 
ities as a result of their post-audit review. 

6. It promises to improve the caliber of key personnel through in- 
creased salaries and the protections afforded by the classified civil 
service. This should attract career personnel. 

We believe that the foregoing objectives will be furthered by the 
proposed plan if, but only if, properly implemented. Certain prob- 
lems will arise in the operation of the plan for which no presently 
known provision has been made: 

1. The rights and remedies which taxpayers heretofore had against 
collectors of internal revenue may be jeopardized if the plan becomes 
effective. Only a suit against the collector permits the taxpayer to 
avail himself of a jury trial. Where the amount in issue exceeds 
$10,000 and the collector is still in office, the right to sue in the district 
court may be had only against the collector. 
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If there is an interval of time between the effective date of the plan 
and the delegation of the functions of the collector to other officials, 
taxpayers’ rights may be prejudiced. The taxpayer’s right to bring 
a suit for refund of taxes paid is conditioned upon the timely filing 
of a claim for refund with the collector. Suits upon such claims 
must be brought against the collector within 2 years of the date of 
rejection of the claim for refund by the Commissioner of Internal 
Revenue. But the office of collector is automatically abolished on the 
effective date of the plan. Thereupon, under section 4 of the plan the 
collector’s functions are transferred to the Secretary of the Treasury. 
We understand that the collectors’ functions will ultimately be vested 
in the deputy district commissioners. 

Following the effective date of the plan and prior to the delega- 
tion of authority, unless provision is made for filing of refund claims 
and for the bringing of suits against the collector, great uncertainty 
will exist as to the proper manner of proceeding to protect the rights 
of taxpayers. No doubt should be permitted to exist as to where to 
file a claim for refund or against whom the suit should be brought. 
The Secretary of the Treasury, under section 1 of the plan, has author- 
ity to make provision with respect to the winding up of the affairs of 
the collector. Accordingly, we strongly recommend that the Secre- 
tary announce that under such authority he will provide that tax- 
payers may continue to file refund claims and bring suit against those 
persons who immediately prior to the effective date of the plan, were 
collectors of internal revenue. Because of venue requirements only 
this will preserve the rights of the taxpayer. This provision should 
remain in effect until such time as the Secretary has made a definitive 
delegation of the functions previously exercised by the collector. 

Should the Secretary of the Treasury for any reason not take the 
action suggested within a reasonable time prior to the effective date 
of the plan, we strongly recommend that Congress adopt a joint 
resolution providing for the protection of these rights of the tax- 
payer. We further recommend that the Congress give consideration 
to the enactment of legislation which would abolish the artificial and 
anachronistic restrictions which presently minimize the major ad- 
vantages of suits against the collector. The notion that such suits 
are personal actions against the collector—a notion rooted in the com- 
mon law—no longer serves any useful purpose and we accordingly sug- 
gest that suits formerly brought against the collector should be placed 
on a parity with suits against the United States, while at the same 
time preserving the prime benefits of the former, namely, the right of 
trial by jury and convenient venue. 

2. The Chief Counsel of the Bureau is presently appointed by the 
President with the consent of the Senate. The plan provides that 
he will be appointed by the Secretary of the Treasury from the classi- 
fied civil service. This fails to give to the Commissioner the right 
to select his own counsel. We believe that it may be desirable to give 
him this right. 

While we believe further consideration should be given to this 
feature of the plan, the plan should not be disapproved pending con- 
sideration of this problem. After the plan becomes effective, separate 
consideration can be given to legislation which would authorize and 
enable the Commissioner to appoint and to remove the Chief Counsel. 
While he would be directly responsible to the Commissioner, his client, 
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in professional matters he could consult with the General Counsel of 
the Treasury. 

Under section 4 of the plan, all functions vested by statute in 
officers, agencies, or employees of the Bureau of Internal Revenue are 
transferred to the Secretary of the Treasury. The Treasury has 
merely outlined the lines of delegation. The manner in which the plan 
is actually carried out will vitally affect all taxpayers in their day-to- 
day relations with the Bureau of Internal Revenue. Therefore a full 
opportunity should be granted to taxpayers to present to the respon- 
sible Treasury official their views on the proposed implementation of 
the plan. This can be done most effectively if the Secretary, con- 
sistent with the salutary philosophy of the Administrative Procedure 
Act, will not permit the Syms to become operative until 
after the details are published in the Federal Register. Thus tax- 
payers will have sufficient advance notice and a real opportunity to 
submit suggestions and criticisms during a period which should be 
not less than 80 days. This suggestion seems particularly appropriate 
in view of the broad scope of the reorganization plan and its lack of 
definition on many points. For example, nowhere is there an indica- 
tion of what will happen to the Excess Profits Tax Council, nor as to 
the handling of cases involving refunds of more than $200,000 requir- 
ing review by the Joint Committee on Internal Revenue Taxation. 

The policy of affording taxpayers an opportunity to be heard prior 
to initiating changes which may substantially affect their rights is 
appropriate not only to the implementation of the plan of reorgani- 
zation but also to certain matters within the scope of the hearings 
being conducted by the King committee. 

(a) Voluntary disclosures: The Secretary recently without notice, 
abolished the long-standing practice of permitting taxpayers to avoid 
criminal prosecution by making a voluntary disclosure prior to investi- 
gation (S. 2930, Jan. 10, 1952). This policy was intended to induce 
taxpayers voluntarily to disclose unreported tax liabilities, and thus 
was in effect a revenue measure. The policy was predicated on the 
theory that our system of collection is one of voluntary compliance 
with the tax laws and self-assessment of the taxes due. Even the inten- 
sified enforcement activities of the Bureau will not ferret out all the 
willful tax evaders, nor will they result in the recovery of all of the 
additional taxes and penalties due. Therefore, there is some question 
as to whether the policy should have been completely abandoned. Fur- 
thermore, a bona fide repentence and voluntary disclosure may be the 
deciding factor between civil liability and criminal liability. In both 
instances the Government has the burden of proving willfulness; in the 
case of civil penalties, by a preponderance of the evidence; but, in the 
case of criminal penalties, beyond a reasonable doubt. Abolition of this 
policy may result in Bureau personnel giving inadequate consideration 
to the effect which a voluntary dise losure m: iv have on this issue. It 
is not clear that complete abolition of the policy is the only solution 
to criticisms that have been voiced. The problem is not solved by 
passing the responsibility to the Department of Justice. Taxpayers 
should have had an opportunity to be heard on this controversial 
question. 

(6) Health policy: The Bureau of Internal Revenue until very re- 
cently followed the policy of not recommending prosecution of a tax- 
fraud case where the taxpayer’s health or life ‘would be serious sly en- 
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dangered by a trial. This policy was abruptly terminated by the 
Secretary on the ground that the health of the taxpayer can more 
appropriately be t: iken into account by the prosecuting authority or by 
judicial process. 

If, following the abandonment of this policy, proceedings are ini- 
tiated which ultimately are dismissed by the judge out of humane con- 
siderations, a considerable waste of time and effort, both on the part 
of the Government and the taxpayer, will have resulted. In opera- 
tion the policy has been safeguarded by referring to the Public Health 
Service the issue of the taxpayer's health, which served to reduce to 
& minimum the possibilities of abuse. Fairness and good public rela- 
tions would have been better served by granting to taxpayers the op- 
portunity to present their views before this policy was abolished. 

(c) Procedure in fraud cases: The Bureau of Internal Revenue until 
recently followed the practice of referring all fraud cases to its Penal 
Division in Washington for final decision as to whether they would be 
forwarded to the Department of Justice with a recommendation for 
yrosecution. This practice was changed without advance notice. 
Now the Bureau’s district penal attorney will refer such cases directly 
to the Department of Justice (S. 2927, Jan. 8, 1952). The risk of 
lack of uniformity in treatment of such cases will be increased. ‘There 
is a clear need for eliminating delay in the processing of fraud cases, 
and the procedures proposed under the reorganization plan will pro- 
vide a needed improvement in this respect. In the meantime, however, 
taxpayers may have lost the opportunity of an impartial hearing 
within the Bureau by the persons best qualified for this purpose. We 
believe that the interim change should not have been made without 
giving to taxpayers an opportunity to be heard. 

(@) Settlement of tax cases in litigation: Under present procedures, 
cases which have been docketed in the Tax Court may not be settled 
without the concurrence of representatives of the Chief Counsel and of 
the appellate staff. The Committee on Taxation of the Association 
of the Bar of the City of New York has previously recommended that 
the person charged with the responsibility of trying the case should 
be authorized to settle pending tax litigation where he is convinced 
that the Commissioner cannot prove his case. He should be empow- 
ered to make a final settlement of the case without the concurrence of 
the representative of the appellate staff, who generally is not trained 
inthe law. Our view is that the new plan will facilitate this desirable 
change in practice, since it is now proposed that the conference and 
trial branches will both report to an assistant district commissioner— 
Appellate Division. If the plan, as implemented, does not insure to 
trial counsel the final authority to settle such cases, the proposed im- 
plementation should not become effective until interested parties have 
been able to present their views. 

In conclusion, the Committee on Taxation of the Association of 

the Bar of the City of New York believes that the objectives of the 
reorganization plan are laudable. The diagrammatic presentation 
and explanations give real promise of improved efficiency in the in- 
ternal-revenue service and a constant check on honesty, integrity of 
personnel, and their compliance with announced regulations and pro- 
cedures. The most objectionable features of the present administra- 
tive procedures have developed in the collectors’ offices. Their aboli- 
tion would make a positive improvement. Because we believe that 
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the desirable features of the plan outweigh those on which there may 
be doubts, we recommend that the plan be permitted to become effec- 
tive. Our greatest concern is related to the implementation of the 
plan, since only through proper implementation can the potentialities 
be turned into realities. 

Since it is the implementation which will most directly affect tax- 
payers, we urge on you as their representatives to insure for them 
adequate notice and the right to be heard. 

Mr. DeWrnp. Mr. Chairman, are there any questions on the part 
of the committee ? 

Chairman Kine. Proceed, Mr. DeWind. 

Mr. DeWrnp. Mr. Obl, when the representatives of the Bureau of 
Internal Revenue appeared here on the question of voluntary dis- 
closure it was their position that the voluntary-disclosure policy, 
as it was administered from 1945 until it was recently abandoned, had 
presented too much difficulty, too great opportunity for abuse, too 
difficult determinations of medical opinion to justify the continuance 
of the policy. Would it be your feeling that difficulties of adminis- 
tr a a are inherent in the voluntary-disclosure policy, or there might 
be procedural methods which might eliminate difficulties of the danger 
of abuse and other difficulties? 

Mr. Our. We are aware that there are criticisms and there are 
difficulties. As to whether they can all be eliminated, I am not pre- 
pared to discuss the matter in detail, but our feeling simply is that 
at least publicly the question had not been fully debated and, there- 
fore, at least the Committee on Taxation had not an informed opinion 
on that particular subject. Now, we are aware of certain of the 
criticisms, the difficulty administratively of determining when the 
Bureau’s investigation is undertaken or the timing as to whether the 
disclosure is really voluntary. There have been suggestions which 
I am not prepared to entirely endorse that now that matter can be 
regulated in one manner or another. 

I think we can really say that we have a feeling that a mere an- 
nouncement by the Secretary that a policy which has been in vogue 
for some substantial time, and which the bar is familiar with, had 
been abolished, without an opportunity on behalf of the bar and 
responsible organizations to discuss the matter in detail and to see 
if the specific criticisms can be met, is not desirable; that the pure 
abolition of a policy does not necessarily remove the problem. 
Whether you have one policy or not, you have to deal with the case 
where a taxpayer files a return which is improper but thereafter 
voluntarily does come in and make a correction. 

Chairman Kine. Mr. Kean. 

Mr. Kean. From your experience as a lawyer and from the expe- 
rience of the other men on your committee, would you feel that a sub- 
stantial loss in potential revenue might be caused by the abolishment 
of this provision. 

Mr. Ouw. I would think the only fair answer to that is to say that 
it is very difficult of appraisal because we have no method of deter- 
mining the statistics at the bar of the number of dollars that are col- 
lected as a result of the policy. 

Mr. Kran. I know that, but you are in the law and connected with 
tax cases, and must run into cases from time to time where you feel 
that you might recommend to your client a voluntary disclosure if 
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you were sure that that voluntary disclosure would protect the client 
The question is, Does that occur in very many cases / 

Mr. Ont. I think it is true to say that in a great many cases the 
policy has facilitated the collection of the revenues because all cases 
that a lawyer handles are somewhat different. You have the clea: 
case; you have the border-line case. Certainly in the border-line 
“ase, where lawyers and even judges know the distinction betwee: 
gross negligence and willfulness is such an intangible and difficul: 
line, and again, criminal willfulness must be proved to a jury be 
yond a reasonable doubt, whereas if it is a civil penalty for fraud 
they depend only upon the preponderance of evidence. These ar 
all concepts with which we deal for which it is easy to state the rule, 
but it is extremely difficult to pigeonhole the case under it. Cer- 
tainly in the border-line case I should think it would facilitate the 
revenue, and some members feel quite strongly that the announcement 
of the policy as being abolished will have an adverse effect in the 
border-line case where your client may always rationalize his posi 
tion and say he was negligent, and as a lawyer you have to decick 
in view of the facts before you; but it is an extremely difficult con- 
cept to deal with as a practical matter, and that is why we have juries 
to decide those questions. But certainly it would have an advers 
effect, we feel, in the border-line area. 

Mr. DeWinp. Mr. Ohl, there has been some discussion here of the 
possibility of having a formalized voluntary-disclosure system; that 
is, it might embrace such matters as this; that disclosure would be 
required to be made in writing in a specified manner to a specified 
official or officials of the Bureau of Internal Revenue, and that the 
definition of what constitutes the beginning of the investigation b 
made rather precise, so that for good or bad the line would be definite 
Would you feel, under a formalized procedure of that kind, the tax 
payer in very many instances would be willing to make a voluntary 
disclosure without knowing in some fashion in advance of the dis 
closure becoming effective as to whether or not he qualifies? 

Mr. Onw. I think it would be helpful in the research we had done o1 
this problem. You may have also come across a case by Judge 
Hincks, United States v. Arthur Levy, which is an unreported case 
in Connecticut; and, if I may be permitted, he says the following 
about the voluntary-disclosure problem. 

Mr. Kean. Who said that, the judge? 

Mr. Onn. Yes. (Reading): 

If I might be permitted to step outside my jurisdiction and suggest an offici: 
practice calculated to produce with minimum investigatory expense the maxi 
mum revenue, I should recommend consideration for a policy and practic 
whereby the taxpayer should be informed by registered mail of the date when 
his return is assigned for examination accompanied with a notice that m 
immunity might be expected on account of voluntary disclosure not made within 
say, 60 days of the date of the assignment. 


Now, I quote that not on the revenue point but on the questio: 
that you put to me. I think it is uncertainty plus the policy which 
makes the people come in. And to go to the rule which was just 
stated—of giving the person notice—it might result in that he could 
safely sit back, knowing he might not get a notice because, as you 
know, you cannot examine all the returns. So, I would say this 
proposal goes much too far in my own personal opinion, but that the 
suggestions Mr. DeWind mentioned might be, if they were canvassed, 
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so worked out that at least some of the good part of the rule could be 
reserved, 

Mr. DeWinp. Specifically on one narrow point, but perhaps the 
crucial point, do you think taxpayers under a form: linea procedure 
would be willing to make voluntary disclosures unless prior to the 
fact of making a disclosure they knew that it would qualify for treat- 
ment as a voluntary disclosure? In other words, there is that crucial 

roblem: Do they disclose their susceptibility to investigation prior 

firm knowledge that they qualify; and, if that is a problem, how 
ould it be met ? 

Mr. Ont. I am not sure I have the full implication of your question, 
but I would say that inherent in the concept of “voluntary” is that 
the person must run that risk. Now, it might be appropriate to re- 
quire as a part of a formalized disclosure an affidavit, for example, 
under oath, that he knew of no investigation. I do not say that the 
policy should turn on his knowledge, but he would be guilty of perjury 
if he did know and filed such a statement, and certainly the Burean 
by its new plan of formalized procedures could determine for itself 
what the facts in the case were. 

Mr, DeWinp. The chairman of the American Bar Association tax 
committee on fraud procedures, Mr. Mintz, testified yesterday and 
made a suggestion, at least. for consideration, that it might be possible 
to establish a list of taxpayers as to whom the investigation had been 
begun—that would eliminate the possibility of voluntary disclosure— 
and that such a list might be maintained in an inde -pendent office, pos- 
sibly the committee on practice, where a taxpayer's representative 
could consult the list prior to making a voluntary disclosure subject 
only to the condition that, if the name were not on the list, the in- 
formation concerning the voluntary disclosure would then be turned 
over to the Bureau of Internal Revenue. That was thrown out as a 
suggestion. I don’t know whether offhand you would want to com- 
ment on it, but it is in the record as a proposal. 

Mr. Our. Well, I am not prepared to give any definitive solution for 
the problem but only to express on behalf of the committee a feeling 
that considerable advantage was at one time thought to flow from 
this policy; and that, while certain phases of it are undoubtedly —_ n 
o further debate and possible criticism, such suggestions as you hav 

nade, and others which might develop by some form of hearing upon 
that point, might prove that there would be some modification or 
nechanical device adopted which would preserve the advantages with- 
out the difficulties. 

Mr. DeWrnp. I suppose possibly the situation is this now: that the 
policy has been abandoned and that it might not be reinstated without 
some pretty specific suggestions and recommendations of a safe admin- 
strative workable policy. Do you suppose that your association 
would be interested in considering the record that has been made here 
ind coming back with a report and recommendation to the subcom- 
mittee ¢ 

Mr. Ouw. I am sure we shall be very interested to consider the 
record which is being made upon the point, and it is a matter with 
which the lawyers on my committee have to deal, and we have a group 
of individual citizens. If we can agree upon a solution, we would be 
delighted to bring it before the committee. 
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Mr. DeWrnp. I gathered the American Bar Association committee 
is going to give some consideration to that; and possibly, in conference 
with the Bureau officials, a proposal might be worked out. 

Mr. Out. I think it would be helpful if such organization could sit 
down with your committee and with the Treasurer and canvass that 
possibility. We are not convinced we have the answer yet to all the 
problems, but we do feel that there is a good possibility—put it that 
way—that some of the criticisms can be alleviated without the aboli- 
tion of the policy. 

Mr. DeWinp. Certainly with the approval of the subcommittee I 
would be delighted to meet with representative organizations upon 
our return from California to examine and explore that. The ground 
work could be done in the meantime. 

Mr. Out. We shall be glad to do that. 

Mr. DeWinp. Mr. Chairman, I am going to move on to the question 
of health policy, if there are no further questions on voluntaty dis 
closure. 

Chairman Kina. Very well. 

Mr. DeWrnp. I understand your recommendation, Mr. Ohl, is that 
this matter should be the subject of public discussion and hearing 
before the abandonment of the health policy. Beyond that, at the 
present time do you have any specific comments to make concerning 
difficulties or abuses which may have existed in the health policy and 
how those might be remedied ? 

Mr. Ont. Again I think it is fair to say that the members of the 
committee, having in mind the hearings which you have conducted, 
understand that the record will show a number of cases where perhaps 
the present policy has worked poorly. Unfortunately we have not 
been able to attend all the hearings held by the committee, nor to have 
made a careful examination of the cases, so that it is difficult for us 
to make any generalization or suggestion, but I think it is fair to say 
within the experience of the people on the committee they were rather 
surprised about the difficulties which had been encountered, at least 
so far as their own experience had gone, and they thought that the 
policy worked in a fair and just manner. 

Mr. DeWinp. One of the questions that arose in the consideration 
of the matter was the question of whether it was not from a public 
point of view preferable to have the question of health considered at 
the judicial level from two points of view: One, so that it would be a 
matter of public record, avoiding any public suspicion of impropet 
dropping of cases; and, second, so that the determination be made 
contemporaneously with the problem itself, namely, can the defendant 
stand trial now. 

Mr. QHL. Well. our feeling probably boils down to the point th if 
an administrator should be realistic and that if a man is in poor health 
it did seem to us to be a considerable waste of time and effort on the 
part of the Bureau and the Department of Justice and the judiciary 
if it was obvious that the person was in such a state of health that 
his life would be jeopardized by pursuing the matter. 

Mr. DeWrnp. I gained the impression—it was more than an im 
pression, it was a definitive statement by representatives of the Penal! 
Division of the Bureau—that they had found very. verv few cases 
where the Public Health Service doctor would vive them that type ol 
unqualified opinion that it was clear that the trial would endanger the 
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defendant’s life; that in many, many cases, most cases, they got quali- 
fied opinions which rendered it very difficult for them to make the 
determination as to whether or not to drop the case. 

Mr. Ont. Well, there will always be those situations where the mat- 
ter is not clear and that is only one factor which must be taken into 
consideration, but we rather get the feeling that the abolition of the 
policy means in a sense that the people in the Bureau delegated with 
the actual handling of the matter will rule a consideration of that 
point out. 

Mr. DeWrnp. I gather that might very well be what they proposed. 
They propose to send the case forward and let the consideration rest 
with the judge who ultimately has jurisdiction over the trial of the 
case. I suppose a question arises whether there has been any serious 
problem of defendants dropping dead in courtrooms in the course of 
getting set for the trial. That seems to be the factor they considered 
on whether the actual trial endangers life. 

Mr. Out. I think the real problem is to get at the facts. A person’s 
health is nothing more than a matter of fact, and the other facts are 
easy to ascertain, and the best thing is to have a reasonable policy to 
determine that fact. 

Mr. DeWinp. In your experience, is a health question one that 
arises in a good many fraud cases, or a limited question ¢ 

Mr. Out. I think it has limited application, certainly. Out of the 
total of fraud cases, I don’t know that it would loom so large, but 
certainly your investigation would be better than ours on that matter. 
I am sure that there are many cases where the claim is improperly 
made. 


Mr. DeWinp. There is some indication in our hearing that that may 
have been so, that the claim got raised in too many cases; it takes time, 
argument, uncertainty to eliminate it. 

Mr. Out. Perhaps some objective policy, such as where the person 
alleged that to be a fact. he could submit to the examination of a 


] 


board picked by an independent body and, if their opinion was clear, 
I see not much object ion to follow ing it. 

Mr. DeWinp. How would you handle this matter of public rela- 
tions, that is the community problem of a person who has been charged 
with a tax evasion and against whom possibly large assessments have 
been made but there has been no prosecution and the reason has not 
been apparent? Would it be better from the point of view of the 
morale of investigating agents and public opinion to have it a matter 
of public record as to the reason for dropping the prosecution? That 
probably comes down to a question of whether you do this thing after 
indietment or whether you do it before indictment. 

Mr. Ont. If I get your question, it is directed to a public disclosure 
of the reasons for dropping the indictment or dropping the considera- 
tion of an indictment or both. 

Mr. DeWinp. It would seem to me to be a matter of public record 
only after indictment. The health issue would be determined by the 
courts as a matter of public record, and therefore the reason for 
dropping the case, unrelated to the merits, would be known. 

Mr. Ont. Well, I think it is fair to say that I have not considered 
that, or the committee has not considered that particular proposal, 
except to the point that we think on an over-all administrative basis 
it is sort of wasteful to wait for a determination at such a late point of 
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time, because, as we all know, the amount of investigation and time 
which is consumed in getting the facts necessary for a criminal case 
is so staggering that it might be better, if there was a bona fide health 
problem, to devote that time to cases on which that problem is not 
involved. 

Mr. DeWrnp. Yes; I suppose it is a matter of balancing the fact of 
the difficulty of getting properly unqualified medical opinion and the 
problem of poor public relations in dropping cases for no apparent 
reason. 

Mr. Out. I think facing the problem from the standpoint of the 
lawyer who has that kind of case, to illustrate it; suppose for purposes 
of example a person comes in to you who says he is in bad health and 
suppose further he has electrocardiographs and reputable physicians 
who testify to that fact. Now, we raise the question, and we would 
prefer it at an early stage rather than the late, if an impartial person 
is of that same opinion, whether it pays to have the tremendous effort 
in investigative work to build up all the facts necessary in a criminal 
case against that particular taxpayer. 

Mr. DeWrnp. Does not most of that investigative work have to be 
done for the purpose of establishing fraud penalties anyhow ¢ 

Mr. Ou. Yes; except the burden of proof is not as heavy in a 
criminal case before a jury as it is in a penalty case normally tried in 
a tax court. 

Mr. DeWrnp. There are some differences, but the work substantially 
has to be done, the investigative work to sustain the 50 percent fraud 
penalty. 

Mr. Out. Generally speaking, I think it would be true in a great 
number of cases where there 1s a serious question, taxpayers have 
usually agreed to pay not only the tax but the civil penalties. 

Mr. DeWinp. I suppose to some extent there is a question too: If it 
turns out in the investigation to be a clear case of fraud, you would 
probably get a plea of guilty and there is no particular reason to avoid 
that determination on health grounds. 

Mr. Out. That is right. 

Mr. Byrnes. You said that you could determine this as a matter of 
fact. Then it still is pretty much of a subjective proposition, is it 
not’ It is not really determinable to a mathematical certainty ? 

Mr. Ont. I agree with you. I was using the question of fact in a 
very legalistic sense that a person’s state of mind is a question of fact as 
far as the law goes, and certainly the willfulness is a question of fact. 

Mr. Byrnes. We were talking about whether a trial would jeopard- 
ize his life or would have the tendency to cause his death. Even 
medical science has not advanced to the extent you could not find two 
doctors differing as to whether it would or would not. 

Mr. Onn. Well, I think that is true. It certainly is not a precise 
science. 

Mr. Byrnes. That is why, it seems to me, that a judicial determina- 
tion is better than an administrative determination at a low level. 

Mr. Ouv. Well, I would perhaps only take exception on the low 
level. I think that in a matter of this kind, certainly if you meant by 
the low level the investigator, no. 

Mr. Byrnes. Well, I will remove “low level.” Here you have a man 
that you are convinced is guilty. Now the question is whether you are 
going to proceed or not proceed to try and convict him, with that rest- 
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ing entirely on the question of his health. Should that be an adminis- 
trative determination rather than judicial determination ¢ 

Mr. Onv. Well, on the broad general policy if you are going to have 
administrators with the responsibility of being realistic, if they know 
in the last 10 cases that the judge, even though the man was guilty, 
paroled him and the person is willing to pay the penalties, what do 
you gain by paneiatence! a 

Mr. Byrnes. You gain at least that you know the public then can 
look to the judge for the improper carrying out of the law rather than 
to an administrative person. You have that same thing in prosecu- 
tion. You did have it in narcotics cases or bootlegging. You had 
some cases where the judges let them off easily, but still it did not mean 
that the administrative agency or the prosecuting arm was not charged 
with the full responsibility of prosecution. That may have been dis- 
couraging to them. 

Mr. Onv. That is a broad general policy question which is ex- 
tremely difficult and from the n: ature of the animal is it not difficult in 
functional approach as to whether you should settle any case of doubt ? 
Why not litigate every question which you have? Every time the 
Government settles a case which is pending in a tax court somebody 
must make an informed judgment regarding the rights of the United 
States Government. On that theory you could let the judge decide 
every dispute. 

Mr. Byrnes. I suppose there is that element there. And they are 
certainly going to do it in this aspect where they have evidence of a 
fraud. They have to make that determination. Certainly somebody 
has to doit. It has to be done at an administrative level. That can- 
not be left to the court, but here it can be left for judicial deter- 
mination. You are not going to let the judge decide whether you 
should prosecute or not, but whether the person can stand trial. 

Mr. Ont. Asa matter of theory I find it difficult to make much dis- 
tinction between ascertainment of whether it was actually willful in 
many cases. That is as subjective a problem as the state of a person’s 
health. 

Mr. Byrnes. Of course everybody gets sick if they are going to get 
into some criminal lawsuit. They get sick to some extent. 

Mr. Onn. The difficulty of taking the bona fide case has to be con- 
ceded; the difficulty of picking it out of a number of cases has to be 
conceded. But if the policy is simply pitched on a level that unless 
we are clear that it is bona fide we will do it, it is somewhat different 
than the announced policy today. 

Chairman Kina. I am interested in the public-relations aspect. 
Does it leave room for question when the determination of the man’s 
health is made secretly, when it is not made public other than the 
court or the appropriate official notifies that a determination 
has been made that in the opinion of those making it the man’s life 
would be in danger were he to stand trial? I am thinking of the 
reaction that has come over just that fact alone, whereas if the deter- 
mination were made in open court, it would avoid that aspect of bad 
public relations. 

Mr. Out. Well, if the answer turns upon either being done in the 
open as against being done secretly, that might be remedied by one of 
the suggestions that has been made, to make the matter a matter of 
public record somewhere. Generally speaking, in a great many cases, 
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of course, a taxpayer charged with that kind of offense is a prominent 
citizen and I think it is true that the Government attorneys would say 
that in a great number it is always alleged or suggested that there is 
some idea of political persecution involved in the matter. All of those 
are bad considerations, publicwise, there is no question about that, and 
I think the best solution that we have found in our democratic process 
is to enlighten the public in a record as to what the basis for the decision 
was, 

Chairman Kine. I read an article this year by the dean of the de- 
partment of medicine of one of the great eastern colleges in which, as ] 
recall, after some 50 years of practice principally in the field of coro- 
nary or heart ailments, he took issue with practitioners who just as 
much as recommended to all patients that they take it easy and avoid 
even simple exertion. Contrary to the old story that people with heart 
disturbances should never ascend stairs, in a great number of his own 
cases he was recommending exactly that, with proven beneficial results. 

That, in itself, lays wide open the abuses that are possible. The 
average patient, the one indicted, about to stand trial, is certainly not 
going to be satisfied with any doctor’s opinion other than the one de 
claring him to be in danger if he stands trial. Then our Public Health 
physician is faced with the prospect I know no professional man_rel- 
ishes too much, of encountering a complete reversal of opinion in order 
for this fellow to win his medical argument. 

Mr. On. I think it is a very difficult question because, as a lawyer, 
if you were examining a doctor as an expert on that question, undoubt- 
edly he would have to take into consideration how bad the heart con- 
dition was and then guess in a sense what nervous strain the taxpayer 
would be under, as all people normally are when they are in a criminal 
case. 

Chairman Kine. What reasoning have you for the fact that among 
all the Federal offenses this is the only one which affords the defendant 
an opportunity to escape trial because a trial may endanger his 
health? Are there others? 

Mr. Ont. I have no information upon that subject, and I am sur- 
prised to hear that that is the fact. 

Chairman Kine. I am not certain it is, but it is my understanding 
that arguments as to the condition of a man’s health in all other cases 
would have to rest at least entirely with the court. 

Mr. Ont. That may be the case. I am an expert, supposedly, in the 
tax matter, and my practice does not extend to other fields, so I am 
not in a position to even guess at an answer to that question. 

Mr. DeWrnp. As a result of the inquiry the staff has made into the 
subject, I would suggest that there are few, if any, other areas where 
this type of administrative health polic y has heen established. Of 
course, the issue is always before the court, but not at the adminis 
trative level. 

Mr. Byrnes. It just occurred to me, thinking out loud more than 
anything else, that one of the items they consider in determining 
whether his health would be in danger as a result of trial is how rigor- 
ous the trial is going to be; is that right ? 

Mr. Out. I should think that would be right. 

Mr. Byrnes. How do you determine how rigorous the trial will be 
until you are pretty well ready to go to trial? Certainly in the first 
instance you cannot determine whether the trial is going to take 10 
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days or 3 weeks. You can make that determination after indictment 
and when you are fairly close to trial. 

Mr. On. Well, of course, that is a good point which you make, but 
I think it is a matter of degree. I know on listening to the calendar 
ealls the predictions of how long a case is going to take when they are 
all ready to go is far from accurate. 

Mr. Byrnes. That is certainly true. 

Chairman Kine. I think we could consider some of our committees 

n Congress there. When it appears to be certain that we will have no 
wgument, that is all we do. When it appears we have grounds for 
irgument we just serenely go on with our work. 

Mr. Byrnes. Those are perfect examples. I recall the opinion of 
one doctor who came into our hearing was that one item to be con- 
sidered here in making a determination was how long this trial would 
probably last. If it was a short trial the man could probably take it. 
If it was going to be a long, very involved one, and he was going to be 
put under great pressure for a long time, then that would be another 
question. It seemed to me resolving anything from that doctor’s 
opinion means that you would have to wait pretty much until trial 
time, certainly after indictment, to know what the decision would be. 

Mr. Onn. It might be interesting to have a couple of Federal judges 
who have had to operate on that problem testify as to the considera- 
tions which they had personally had to use in deciding it. It is ad- 
mittedly a difficult problem but some human individual has to make 
the decision, whether he be a judge or administrator. It is a question, 
I agree with you—perhaps we should check with judges who have 
had experience—but it offers a problem. In fact, a young man testi- 
fied here the other day from the Penal Division of the Bureau itself 
that one of the main headaches that he has had to suffer constantly 
while holding down this rather difficult job was matching wits with the 
doctors who took the stand that their client would not be able to stand 
trial, or something to that effect. It presented a problem he did not 
feel qualified to deal with as an attorney—trying to determine whether 
or not this man was having his proper condition presented. 

Mr. Out. It is obviously a matter of opinion for an informed and 
competent physician or doctor. Heart cases would seem to be the 
majority of them. Perhaps the medical profession should be asked 
to express an opinion as to the degree of certainty which they have 
and what would be the best procedure to follow to take advantage of 
the advancement of the signs and provided that were followed, then 
that fact, as other facts, should weigh in the decision by the admin- 
istrator. 

Mr. DeWrnp. I suppose that when health cases arise in the early 
stages of an investigation, where most of them do not seem to arise, 
it presupposes a clear case of fraud because I would guess that as the 
price of cutting off the investigation before the matter is determined 
the defendant would certainly have to concede the fraud and liability 
for civil fraud penalty. Asa matter of fact, does not the issue really 
arise typically after the investigation has been completed and the 
Government has determined to recommend prosecution ¢ 

Mr. Out. In most of the cases I would say that is so, because in a 
general way in such investigations in many cases the taxpayer has 
no knowledge directly of the fact that he is under investigation until 
the matter has progressed to a fairly advanced stage. On the other 
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hand, I understand from the testimony here, and it is confirmed by 
»ractice, this health matter has had such wide notoriety that an) 
lire who handles such a case certainly has that on a check list o/ 
one of the things which he has in mind. So that it probably doe 
appear in most of the cases. 

Mr. DeWinp. Yes, I think it is a fact, but apparently this raise 
an issue and, if it looks as though there has been a recommendation 0! 
prosecution, then that issue becomes sharp. I think that is when i 
arises and then administratively it may be a good idea to let it go to a 
plea of guilty if the case is clear. If the case is not clear let it b 
decided after indictment. 

Mr. Out. I don’t know personally whether in the course of investi 
gation any investigation of the taxpayer’s health is made. It might 
happen, it sometimes does in accident and negligence cases, if thai 
one was put on the No. 1 list, that moving pictures or something would 
appear of the fellow playing ball or riding horseback which at a late 
stage might show that asserted incapacity was theoretical rather tha: 
actual. 

Mr. DeWinp. In other words, there was one case presented to us ii 
the State of Maine where the defendant was not prosecuted for tax 
fraud on health grounds but was promptly indicted and tried on 
potato price-fixing act violation and was convicted and sentenced 
Two Federal crimes were treated in diametrically opposed fashion. 

Mr. Out. I think it is true to say that because of the very high pei 
centage of convictions in indictments for tax cases under the Sabie; 
today that an indictment under the revenue laws is viewed with some 
what more seriousness than perhaps indictments under other crimina 
acts, because the ratio of cases recommended to the Department o1 
Justice, I am informed, is more than 95 percent, so that the minut 
the matter arises with a reasonably intelligent taxpayer and competen' 
lawyer it is an extremely serious matter. 

Mr. DeWinp. Mr. Ohl, to turn to another matter, in connectio: 
with the appointment of the Chief Counsel I notice you recommen 
that that appointment probably should be made by the Commissione 
of Internal Revenue. The thought has been presented that there 
a somewhat different role for the lawyer in Government than in pr 
vate practice, that the role of the lawyer in Government, and specifi 
cally in the Internal Revenue Administration, is a fairly important 
one and to carry out his duties he has to have a certain measure o! 
independence; that his position as lawyer for the Commissioner 1 
not quite the position of a lawyer in private practice toward hi: 
client in that as a career lawyer in Government he does not hav: 
quite the alternatives that are open to a lawyer in private practic: 
To preserve the measure of independence he ought to have he should 
not be subject to the uncontrolled authority of the head of the pa: 
ticular bureau that he is advising but rather he should have som 
direct responsibility to the head of the agency. 

Mr. Out. Well, that is a problem which has concerned us and 01 
which the debate has gone back and forth. It is very difficult t 
answer all of the questions which even in our own minds have arisen 
the point being that on the one hand the career service point of 
permanency in a position is a fine argument for the general philosophy 
of the civil service, but what we are wondering is, if you have a 
succession of Commissioners, for example, whether the Chief Counse! 
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would be likely to continue through that or whether more or less like 
the practice of an Under Secretary or an Assistant Secretary, when 
the Secretary goes generally the Assistant goes also. And on the 
other hand that to be most effective the relationship between the 
Counsel and the Commissioner should be harmonious and close and 
effective, and that to have someone select a counsel for some other 
person may not be the best arrangement from a practical standpoint 
and, as in this case, perhaps the person making the selection would 
not himself be a lawyer or professionally qualified to pass on a par- 

ular individual’s competency. As we have indicated, we have no 
fixed recommendation or opinion on the matter but rather the opinion 
that that is a very difficult choice or problem, and that it should get 
some more consideration. 

Mr. DeWrnp. Would it in general be your view that in order to 
effectively carry out his job as a lawyer on the internal-revenue matter 
the Chief Counsel should be assured in one way or the other a sub- 
stantial measure of independence; that he is not simply an employee, 
but in fact counselor to the Commissioner ¢ 

Mr. Ont. In essence any lawyer in the bar association should 
certainly say that should be the case. The very nature of a lawyer’s 
duty is to be impartial and exercise his best professional ability and 
there is no question whatsoever that he should be independent. 

Mr. DeWinp. It is true, of course, that under the present set-up 
many career appointments in the legal branch of the Government do 
not enjoy status under civil service—they are merely removed from 
the area of political appointment, but they do not enjoy civil-service 
tatus. At the same time you have independence from political ap- 
pointments. 

Mr. Oun. There is an interesting contrast. One of the arguments 
made on the collector, removing him from Presidential appointment 
and confirmation by the Senate, was the very difficulty of removal, 
ind it was claimed in that regard that civil service, with the efficiency, 
ind so on, and controls would make removal more easy. Do you 
arry the same philosophy over to the person who will act as Chief 
Counsel of the Bureau, that it will be easier to remove him, because 
i¢ is on civil service, from a very top-level job? 

Mr. DeWrnp. As I see the present status of lawyers in Govern- 
ment they are subject to removal without cause, unlike the civil-serv- 
ce system, so in terms of removability they are in one sense most 
vulnerable but yet at the same time while they are not Presidential 
ippointees they are removed at least in the direct course of political 
ippointment. 

Mr. Out. Well, we had the feeling without much information that 
that was the case and that the power of removal of the Chief Counsel 
would apparently lie in the Secretary. 

Mr. DeWinp. Yes; I think that is the situation under the proposal 
that was made. 

Mr. Onu. And if that were true, and there are successive admin- 
istrations or changes in Secretaries, I suppose if the power is there 
then theoretically the Chief Counsel could be removed by a successor 
no matter how excellent his performance. 

Mr. DeWtnp. I suppose it is partly a matter of tradition—what 
the traditional treatment is. Under the proposal it would be equally 
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true that the Presidentially appointed Commissioner would be in a 
position to remove the Chief Counsel. I mean it is about the sam 
either way. 

Mr. Ont. I think that is true. 

Mr. DeWinp. The Bureau of Internal Revenue representatives o1 
the Penal Division has testified here that it was their view, under th: 
new policy of having cases referred from regional counsel directly 
to the Tax Division, that their decentralization program had proved 
sufficiently effective to maintain uniformity in the treatment of tax 
fraud cases and, if there was review of the cases from the point of 
view of seeing that uniformity would be retained, they would not 
have any serious administrative problem of having cases treated dif 
ferently in different parts of the country. 

Mr. Ont. While the announcement said that the policy of review 
in Washington had been abolished and the referral would be direct, 
it did not seem to say, and it may be in some other regulation, that 
the Penal Division itself was being decentralized so that the people 
with the most experience in Washington would be available to work 
on the other level. 

Mr. DeWinp. Yes, I think that is right. As I understand it, they 
viewed that decentralization of the Bureau, in fact, did occur whet 
the regional counsel’s office was established in 1945. The staff would 
not be decentralized in Washington. 

Mr. Ou. Nevertheless, the opinion in Washington prior to this 
announcement was that people with the most experience or perhaps 
the most authority had the final say on that type of case. We don't 
know whether they will still be in Washington in this interim period 
or whether they will be moved out so that the people with the most 
experience do operate at the level at which it is referred to th 
Department of Justice. 

Mr. DeWrnp. It was indicated here that the staff in Washington 
would be maintained for the purpose of post-review of cases and the 
control of over-all policy. 

Mr. On. The post-review is a part of it necessary for correlation 
between various divisions, but it does not mean to the point that tax 
payers should not have a chance to discuss the matter finally between 
the most competent and the most experienced people. Up to the 
present time before the abolition of the policy, the practice was that 
that was in Washington, so what we would say is that the people who 
were most experienced in conducting conferences and deciding those 
matters should be moved down to the field level and coordination of 
result can be done by less experienced persons, in a sense, or you don’t 
need so many of them to correlate as you do both to correlate and t 
pass upon the cases. 

Mr. DeWrnp. Their testimony here was that the review process in 
Washington in recent years had produced very little reversal in the 
field decisions and they felt they had competence in their regional! 
counsel, which was proper, except for review for general policy 
control. 

Mr. Out. It is an interim problem, because if the plan goes through 
we do believe that the result will be an improvement over the exist 
ing system. 

Mr. DeWinp. The Department of Justice people, on the other hand, 
testified they did not think that you could maintain uniformity and 
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practice if cases were referred directly to United States attorneys 
from the regional counsel and that in order to preserve uniformity of 
treatment among the United States attorneys or anything approach- 
ing uniformity of treatment they would have to maintain a Tax Divi- 
sion in Washington. Do you have any comments on that problem ¢ 

Mr. On. No, except that we have the feeling that of course there 
may be changes in the future but that up to the present time so many 
of the tax fraud cases, in addition to involving the element of crimin- 
ality, would involve tax matters, that an impartial high-level review 
of not a repetitive character but at least one before people who are 
competent to deal with complicated tax matters, is highly desirable. 

Mr. DeWrnp. It would be your view that there is no assurance of 
that uniformity through the United States attorneys offices. 

Mr. Oun. We feel that is the case because taxes have become so 
terrifically complicated that the average person in our experience in 
the district attorney’s oflice does not become competent to handle those. 

Mr. DeWinp. The Justice Department representative made some 
reference to the fact and said it was a factor in their consideration 
that the United States attorneys are not career appointees but are 
political appointees, which creates difficulties of control that they 
don't have on the Bureau side where the regional counsel are career 
people. 

Would you have any comment and would you be inclined to agree 
from your experience that the regional counsel’s review of tax cases 
would be satisfactory to deal both with the cases that should be prose- 
cuted and with those that should not be prosecuted. 

Mr. Ont. Are you referring under the proposed reorganization 
plan ? 

Mr. DeWinp. Yes, under the proposed reorganization plan. As I 
see it, looking at the map that was presented here, there would be 21 
district commissioners and the determination of whether or not the 
tax cases should go forward to the tax commissioner would be made 
in the 21 legal offices of the legal staff. 

Mr. On. We think as a matter of organization, yes; because as 
organized now there is one individual on the diagram, the Commis- 
sioner, who determines all fraud cases, and we all know as a practical 
matter that that is an impossibility, and that we will have 21. To 
that extent I think it may tend to make a reality out of a review 
which now is just largely form, because the Commissioner on the 
diagram certainly can’t pass on those matters. 

Mr. DeWrnp. That is all the questions I have, Mr. Chairman. 

Chairman Kine. The committee appreciates your giving us the 
benefit of your views, Mr. Ohl. 

The committee is adjourned until the call of the Chair. 

(Whereupon, at 3:40 p. m., the hearing was recessed subject to call 
of the Chair.) 





